CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2260

Heard at Montreal, Tuesday, 9 June 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Di smissal of Rail Lubricator Miintainer G J. Gallant " “for violation
of General Rule G of the Canadian Rail Operating Rules on 26 June
1991''.

JO NT STATEMENT OF | SSUE:

The Brotherhood contends that: 1. Discipline was issued to the
grievor prior to conpleting investigation in violation of Article 18
of Agreenent 10.1. 2. The discipline assessed was unjust and too
severe in light of the circunstances. 3. The Conpany viol ated the
appl i cabl e provisions of the "~ Menorandum of Agreenent Between CN
and the Unions Concerning the Application of Uniform Code of
Qperating Rules "G and "E '', as well as the " Union/Managenent
Agreenment on the Control of Drug and/or Al cohol Abuse''.

The Brotherhood requests that M. Gallant be reinstated with full
seniority, and that he be conpensated for all |ost wages and
benefits incurred as a result of this matter.

The Conpany deni es the Brotherhood's contentions and submts that
the discipline assessed was appropriate.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) R A BOWEN

(SGD.) M M BOYLE

SYSTEM FEDERATI ON GENERAL CHAI RMAN

for: ASSI STANT VI CE- PRESI DENT, LABOUR RELATI ONS

There appeared on behal f of the Conpany:

D. C. G gnhac

Labour Relations O ficer, Mntreal

D. C st. Cyr

Manager, Labour Rel ations, Montreal

W C. Werden

Speci al Agent, CN Police, Hornepayne

T. H. Laks

Syst em Mai nt enance Engi neer, Montreal

R. Bat eman

Labour Rel ations Oficer, Toronto

Dr. T. V. Luu

Assi stant Director, Medical, Mntreal

And on behal f of the Brotherhood:

D. Brown
Counsel, Otawa
J. Rioux

Ceneral Chai rman, Ginmsby



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes, beyond controversy,
that the grievor, M. GJ. Gllant, did report for work under the

i nfl uence of al cohol on June 26, 1991, in violation of General Rule
G of the Canadian Rail Operating Rules. It is common ground that he
was apprehended and reported to the Conpany by a CN Police
Const abl e.

The Brotherhood relies, in part, on the terns of the " By-Pass
Agreenment'' dated May 24, 1990, article 1 of which is as foll ows:

1

Enpl oyees suspected of having consuned al cohol and/or using drugs
whil e subject to duty or while on duty will not be disnmi ssed on the
first occasion if reported by a fell ow enpl oyee or enpl oyees.

It is conmon ground that the By-Pass Agreenent contains no
definition of the term  “fellow enployee''. It appears fromthe
record that on Novenber 27, 1991 the Joint Senior Advisory Conmittee
on the Uni on/ Managenment Agreenent on the Control of Drug and/or

Al cohol Abuse passed a resolution defining the expression ~“fellow
enpl oyee' ' as excludi ng managenent personnel and CN police officers
fulfilling their duties pursuant to the Railway Act. There was,
however, no such distinction witten into the terns of the By-Pass
Agreenent or nutually understood by the parties prior to that tine.
It is not disputed that, in a general sense, CN constables are

enpl oyees of the Conpany, to the extent that they are hired,
directed, paid, and ultimtely subject to being disciplined or

di scharged by the Conpany. They are, noreover, expressly denoted as
““enployees'' in their capacity as private constables within the
terms of section 3(1) of the Canada Labour Code.

In all of the circunstances, at the tinme of the incident of June 26,
1991, the Arbitrator nmust find that the CN constabl e who apprehended
the grievor was a ~“fellow enpl oyee'' within what was then the
meani ng of that termw thin the By-Pass Agreenent. For the purposes
of clarity, that would clearly not be the case at any tine after
Novenber 27, 1991, if indeed, as of that date, the Senior Advisory
Committee duly approved the definition of the term “fell ow

enpl oyee'' to exclude CN Police officers.

For these reasons the grievance is allowed. The Arbitrator directs
that M. Gallant be reinstated without |oss of seniority, and with
conpensation for all wages and benefits lost. In the circunstances,
it woul d appear to the Arbitrator that if the renmedial order is to
pl ace the grievor in the position which he woul d have been in but
for the violation of his rights under the By-Pass Agreenent, the
Arbitrator being satisfied that the violation of Rule G nay have
been caused by poor judgement, M. Gllant remains |iable, at the
option of the Conpany, to be interviewed by Enpl oyee Assistance
Program personnel in keeping with paragraph 4 of the agreement.
Shoul d no abuse problem be found to exist, M. Gallant will be
subject to the counselling, warning and witten record notation
contenplated within that provision. Conversely, should it be
deternmined that the grievor has an abuse problem he may be subject
to such other provisions of the agreenent as may bear on his

ci rcumst ances.

June 12, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



