CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2261

Heard at Montreal, Thursday, 11 June 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal the dism ssal of Loconotive Engi neer B.P. Corcoran, Toronto,
Ontari o.

JO NT STATEMENT OF | SSUE:

Ef fecti ve Decenber 12, 1991, M. B.P. Corcoran was di scharged from
Conpany service for violation of CR O R Ceneral Rule G while
enpl oyed as a Loconotive Engi neer on GO Train No. 926, 24 Novenber
1991.

The Brot herhood appeal ed the di scharge on the basis that the Conpany
did not establish a violation of Rule "G ' and requested that
Loconpoti ve Engi neer Corcoran be reinstated without |oss of earnings.
The Brot herhood contends that Loconotive Engi neer Corcoran did not
consune intoxicants while subject to duty.

The Conpany declined the Brotherhood' s appeal.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) C HAMLTON

(SGD.) A E. HEFT

GENERAL CHAI RMAN

for: VI CE-PRESI DENT, CREAT LAKES REG ON

There appeared on behal f of the Conpany:

R. Lecavalier

Counsel , Mntreal

K. R Peel

Counsel, Law Departnent, Toronto

A. E. Heft

Manager, Labour Rel ations, Toronto

J. B. Bart

Manager, Labour Rel ations, Montreal

J. Vaasjo

Labour Rel ations Officer, Toronto

K. L. Sabo

W t ness

P. Hanmilton

Wt ness

M lannuzziello

W t ness

Dr. E. Vidins

W t ness

And on behal f of the Brotherhood:

J. Shields

Counsel, Otawa

C. Hamlton

General Hamilton, Kingston

D. Corfield

Local Chairman, Toronto

A. Gabe

W t ness

B. Corcoran

Gievor



AWARD OF THE ARBI TRATOR

In the instant case the evidence and material in evidence before the
Arbitrator are equivocal, at best. The grievor admts to having
consuned two bottles of beer over the course of several hours during
the afternoon, several hours in advance of the time he reported for
duty at 17:40 on Novenber 24, 1991. Follow ng an incident involving
his train which involved a police investigation of the suicide of a
trespasser on Conpany property, in respect of which it is conmon
ground the grievor was not at fault, he was taken out of service
because it was suspected that he mi ght be under the influence of

al cohol . The incident occurred at approxi mately 19:30, and shortly
thereafter, at 20:40, M. Corcoran submitted to a breathalizer test.
It is conmon ground that the reading which was then taken indicated
a bl ood al cohol level of .002g % a |evel which, given the tol erances
of the breathalizer instrunent, could be interpreted as indicating
that M. Corcoran's blood was entirely free of alcohol at that point
intine.

The Conpany relies on the testinony of Dr. Eva Vidins, a specialist
in addiction nedicine, to establish that in fact there was sonme

| evel of alcohol in the grievor's blood at the tine he reported for
duty. Dr. Vidins' evidence posits that M. Corcoran had sonme degree
of alcohol in his blood at the time he reported for work, by reason
of the fact that several police officers who investigated the

i ncident involving his train detected an odour of alcohol on his
breath. The Brot herhood, on the other hand, relies upon the report
of M. Alec Gabe, a forensic toxicologist, who submits that, based
on the tinmes and vol umes of beer which M. Corcoran adnits he
consuned at honme earlier in the day, his blood al cohol |evel would
have been zero at the time he reported for work

The violation of Rule Gis an extrenely serious matter, the proof of
which will, absent the nobst conpelling mtigating factors, generally
result in the disnmissal of a person responsible for the novenent of
a train, such as a conductor or a |oconptive engi neer. The gravity
of the change, and its consequences, therefore demand conpelling
proof, neasured by the civil standard of the bal ance of
probabilities.

In the instant case the Arbitrator cannot conclude, given the
negative breathalizer test and the residual uncertainty in relation
to the breath tests, that the Conpany has di scharged the burden of
establishing, on the bal ance of probabilities, that the grievor had
al cohol in his blood at the tine he reported for work. Wiile it may
be open to the Conpany and to Dr. Vidins to entertain understandable
suspicions in that regard, this tribunal is bound to make factua
deterninations on the basis of conpelling evidence, and cannot
convert suspicions into | egal conclusions. On the whole the
Arbitrator cannot find that a violation of Rule G has been proven.
For the foregoing reasons the grievance is allowed. The grievor
shall be reinstated forthwith into his enploynment with conpensation
for all wages and benefits |ost.

June 12, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



