CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2263

Heard at Montreal, Tuesday, 14 July 1992

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The wi t hdrawal of Maintenance of Earnings protection to M. K.  Sing.
JO NT STATEMENT OF | SSUE

Foll owi ng the General Bid in the Atlantic Region in May 1991, M. K
Sing was placed on the spareboard. Five junior enployees were
awarded regul arly assigned positions. The Corporation withdrew M.
Sing's Maintenance of Earnings protection effective May 26, 1991.
The Brotherhood contends that the Corporation has violated Article
8.9 of the Special Agreenent or Article E of the Special Agreenent.
The Brotherhood contends that it has been a | ong standing practice
in the Atlantic Region that spareboard assignments have been

consi dered the same as regul ar assignments. The Brotherhood argues
that ~"The regul ar position he did apply for was | ower rated that
t he Mai ntenance of Earnings he was on, therefore he was not
obligated to apply under either the Special or Supplenental
Agreenents.'' The Brotherhood seeks to have M. Sing's Miintenance
of Earnings reinstated and al so conpensation for any nonetary | oss
he may have suffered.

The Corporation has rejected the grievance as untinely and contests
its arbitrability.

FOR THE BROTHERHOOD!

FOR THE CORPORATI ON

(SG.) T. N. STOL

(SGD.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT

DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

D. S. Fisher

Senior Oficer, Labour Relations, Montrea

M St-Jul es

Seni or Negoti ator and Advi sor, Labour Rel ations, Mntrea

J. Kish

Seni or Advi sor, Labour Relations, Mntrea

C. Poll ock

Seni or Officer, Labour Rel ations, Montrea

F. Steadman

Assi stant Manager, Custoner Services, Montrea

C. Roul eau

Senior Oficer, Labour Relations, Montrea

And on behal f of the Brotherhood:

T. Barrons

Representative, Mncton

K. Sing

Grievor



PRELI M NARY AWARD OF THE ARBI TRATOR

The Corporation contests the arbitrability of this grievance,
asserting that the grievor failed to neet the tinme limts within the
col l ective agreenent for filing his grievance. It is conmon ground
that on May 21, 1991 M. Sing was verbally advised by his supervisor
that he was | osing his maintenance of earnings protection effective
May 26, 1991 because he allegedly failed to bid on a regul ar
assignment in the general bid. The Corporation submits that the

gri evance should have been filed by M. Sing within twenty-one days
of that notification, as required by Article 24.21 of the collective
agreenent, which provides as follows:

24.21

Any conpl aint rai sed by enpl oyees concerning the interpretation,
application or alleged violation of this Agreenent or that they have
been unjustly dealt with shall be handled in the foll owi ng manner:
Step 1

Wthin 21 cal endar days from cause of grievance or conplaint

enpl oyees and/or the Local Chairperson nust present the grievance or
conplaint in witing to the i medi ate supervisor who will give a
deci sion as soon as possible but in any case within 21 cal endar days
of receipt of grievance.

The alternative position of the Corporation is that M. Sing
received witten notification of the Corporation's position in the
formof a letter left in his termnal mail slot on May 27, 1991. It
is common ground that M. Sing filed his grievance on July 24, 1991
sonme sixty-four days after the statenment of his supervisor, and
fifty-nine days followi ng the issuing of the notice in witing. The
grievor denies having received any witten notice, although there is
no di spute that he was told of the Corporation's position on May 21
1991.

The Corporation submits that article 24.23 disposes of the
arbitrability of M. Sing's grievance. It provides, in part, as
fol |l ows:

24. 23

Where any grievance is not progressed by the Brotherhood within the
prescribed tine limts, the grievance will be considered to be

dr opped.

The Brot herhood raises a nunber of positions in dispute of the
Corporation's challenge to arbitrability. Among other things, it
submts that the Corporation has failed to abide by the requirenent
of the collective agreenent, and of the document establishing the
Canadi an Railway Office of Arbitration, in that it has not
identified any specific provision of the collective agreenent which
it alleges was violated, within the joint statenent of issue. The
Brot herhood further subnits that the mandatory tinme linmts expressed
in article 24.23 do not apply to the filing of a grievance by an

i ndi vi dual enpl oyee, to the extent that it speaks to “~"... any
grievance ... not progressed by the Brotherhood within the
prescribed time limts,"" It argues that the filing of a grievance

by an i ndividual enployee, at step one, falls outside the purview of
that provision. Lastly, the Brotherhood maintains that, in any
event, the " “cause of grievance'' within the neaning of Step 1, as
provided in article 24.21 did not arise until July 18, 1991, when
the grievor received his first reduced pay cheque, w thout

mai nt enance of earnings. It submits that at that point M. Sing was
i npacted by the Corporation's action, and had cause to file a



gri evance.



The Arbitrator deals with the final submission first. The
Corporation's representative argues that it was incunbent upon M.
Sing to file his grievance within twenty-one days of the tinme he was
verbally notified of the Corporation's opinion that he had forfeited
his entitlenent to nmaintenance of earnings protection. On that basis
it submits that the twenty-one days during which he had the right to
file a grievance nust be conputed from May 21, 1991. |In support of
that position it refers the Arbitrator to the decision of this

O fice in CROA 1308. There it was found that the grievance of an
enpl oyee agai nst his assignment was untinely. In that case the
Conpany subnmitted that the forty day period for filing a grievance
comrenced to run on February 1, 1984, when the grievor becane aware
of his assignnment. The Union argued that the cause of the grievance
arose fromthe time the grievor first received paynent for the | ower
wages of that assignnent, on March 15, 1984.

The Arbitrator rejected the position of the Union, reasoning, in
part, as foll ows:

In dealing with the parties' subnmissions, | amsatisfied that the
"cause" of the grievor's conplaint arose on February 1, 1984 when

t he i npugned assi gnnent was made. The grievor at that tine, as

exhi bited by his protest, knew he was going to be paid at the rate
attached to the senior second cook's position. And, even if he did
not know he should be deenmed to have known by virtue of his access
to the relevant collective agreement. Surely an enpl oyee cannot
delay indefinitely the processing of a "tinmely" grievance until such
time as he or she receives confirmation of an alleged violation as
shown in a pay cheque. O, alternatively that enpl oyee del ays the
processi ng of such grievance for that reason at his or her peril

In the Arbitrator's view there is a distinction to be nade between
the facts considered by this Ofice in CROA 1308, and the facts in
the case at hand. A review of the briefs submitted in CROA 1308

di scl oses that on February 1, 1984 the grievor was in fact assigned
and worked in the lower rated classification. There was, in other
words, no del ay between the comunication of the Conpany's position
and its inplenmentation. The Arbitrator concluded, quite properly,
that as of February 1, 1984, when he was working in the | ower rated
assignment, the grievor had full know edge of the purported
violation of his rights by the enployer, and could not point to the
recei pt of his pay cheque as being the point in tinme at which the
cause of his grievance arose.

Al t hough the distinction is a fine one, the facts in the case at
hand are different. As of May 21, 1991 M. Sing was nmade aware that
he and the Corporation were disagreed as to his status and
entitlenent to mai ntenance of earnings protection. The practica

i mpact of the Corporation's action did not occur, however, unti

July 18, 1991 because of the del ayed payroll system under which the
grievor was working. It is only then that he got confirmation that

t he Corporation's opinion would be acted upon, when he received the
first reduced pay cheque which was substantially smaller because of
the enployer's failure to pay the nmi ntenance of earnings which he
had received until that tine.



Under certain provincial |abour relations acts arbitrators are given
a discretionary power to relieve against a failure of tinme limts.
No such discretion, however, is to be found in the Canada Labour
Code. Consequently, where tine limts within a collective agreenent
are found to be mandatory, the failure to meet themwll be fatal to
the rights of grieving enployees. It is, therefore, understandable

t hat boards of arbitration under the Code exercise considerable care
ininterpreting the provisions of a collective agreenment which
govern the triggering of time limts. Were two interpretations are
possi bl e, boards of arbitration should not be astute to defeat the
rights of enployees to redress through the grievance and arbitration
provi sions of a collective agreenment. Rather, they should apply a
fair and |iberal approach which gives the benefit of the doubt to
the enpl oyee whose vital interests are at stake.

In this regard distinctions have been nmade between an enpl oyer
expressing an opinion as to an enployee's status on the one hand,
and taking positive action in relation to that status on the other.
Arbitral opinion holds that in such circunstances it is the positive
action of the enployer, such as the wi thholding of wages, the |ayoff
of an enpl oyee or sone such simlar action which creates the cause
of the grievance for the purposes of conputing time limts. The
announcenent of a general intention or opinion on the part of an
enpl oyer or its officer may not be sufficient to trigger tine limts
that can effectively bar an enployee fromthe grievance and
arbitration process.

The principles bearing on this issue were considered in Re Canadi an
Br oadcasti ng Corporation and Canadi an Uni on of Public Enpl oyees
(1985) 21 L.A.C. 3(d) 389 (MG Picher). In that case the issue was
whet her an enpl oyee was or was not probationary at the tinme of her
rel ease by the Corporation. At a certain point in tinme she had been
advi sed that her probation period was being extended. She did not
grieve the notification, or the enployer's opinion. However the
grievor and the union took the position that it was a nullity and
that she was in fact a confirned full tinme enployee at the tinme of
her subsequent term nation. The Union argued that it was open to the
grievor to dispute her enploynment status in a grievance filed within
the time limt, calculated fromnotification of her discharge. The
Arbitrator accepted that position, reasoning, at pp 392-94, as
fol |l ows:

It is conmon ground that the grievor did not file a grievance in
response to the corporation's notice of April 10, 1984, advising her
that her probationary period was bei ng extended. The first sign of
protest fromthe grievor canme within four days of the notification
on June 21, 1984, advising her that she was term nated. That protest
took the formof the instant grievance.

The corporation submits that in these circunstances the grievance is
untinely. It maintains that if the grievor took issue with the
extensi on of her probationary period, it was incunbent upon her to
grieve the position asserted by the corporation in its letter of
April 10, 1984. In this regard counsel for the corporation refers to
the arbitrator to arts. 56.4 and 56.17:



56. 4

When a grievance arises at the Local Level, the enployee(s) and/or
the union representative shall submt it in witing to the Loca
Officer-in-Charge of Industrial Relations on the prescribed form
(Appendix "A") within thirty (30) days of the enpl oyee beconi ng
aware of the incident. This tine limt is exclusive of absences and
out - of -t own assi gnnents.

56. 17

Any tinme linmt nmentioned in the above Articles dealing with the
grievance procedure and arbitration shall exclude Saturdays, Sundays
and statutory holidays, and may be extended by nutual consent in
writing. For the purposes of this article, statutory holidays shal
be interpreted to include any holidays recognized in this Agreenent
(Articles 34.1 and 34.2).

The Arbitrator has difficulty with the position of the corporation
on the issue of tineliness. At nost, the letter which Ms. Pag
received on June 21, 1984, is a statenment by the corporation as to
its view of her enploynment status. The status of an enployee, and in
particul ar whether he or she is a probationary enpl oyee, is not a
matter entirely in the discretion of the corporation. Enployee
status is controlled by the ternms of the collective agreenent, and
the corporation's discretion is to that extent limted or
constrained. If an enployee has the status of a full-tineg,
continui ng enpl oyee, that status is fixed in |aw, and cannot be
altered by a unilateral assertion to the contrary by an officer of

t he corporation.

In the circunstances, was there an obligation on the part of the
grievor to grieve the letter advising her that her probationary
peri od was being extended? | think not. Firstly, there was at the
time of the notification no i medi ate practical consequence that was
clearly adverse to the grievor. She could reasonably have expected
that in all |ikelihood nothing would cone of the corporation's
position that she was still probationary, and that she woul d be
confirmed in her position, with her seniority thereafter to be
conputed retroactive to her date of hire, as contenplated by art. 32
of the collective agreenent. |If that sequence of events unfol ded,
there would be no harm done to the grievor. It is understandable
that an enpl oyee should be reluctant to precipitate a dispute with
his or her enployer, particularly where the nerits of the dispute
m ght well becone academic. In the arbitrator's viewit is when the
di spute ceases to be acadenic, and has sone neani ngful consequence
for the parties, that the obligation to grieve arises. In the

i nstant case that happened only when the corporation purported to
rel ease the grievor as a probationary enployee in June of 1984. At
that point the previously expressed position of the corporation
matured into an action of obvious consequence to Ms. Pag.



The arbitrator is satisfied that it is only at the point of

di scharge that there was an "incident" that becane grievable, as
that concept is contenplated in art. 56.4 of the agreenent. The

i ncident m ght have occurred otherwi se, as for exanple if the

gri evor had been denied the right to bid on a job posting or had
been deni ed bunping rights in a lay-off. In nmy view the nere

comuni cation of the opinion of an officer of the corporation that
an enpl oyee continues to be probationary does not constitute an
"incident"” within the meaning of art. 56.4 which can or should be
grieved. It is fair to assunme that the parties did not intend to
burden the grievance procedure with disputes and clains that are
purely theoretical and wi thout practical consequence. If a grievance
had been | aunched when the grievor received the letter of April 10,
1984, the corporation mght well have successfully argued that it
shoul d not proceed inmediately through the grievance procedure or go
to arbitration because it was at nost an acadenic issue until such
time as sone adverse consequence resulted to the grievor. The

i nci dent which put the grievor's enploynment status into question in
a meani ngful way did not occur until her termnation on June 21
1984. The instant grievance was filed within four days of that
event, well within the time-limt established in art. 56.4 of the
col l ective agreenent. For these reasons, the arbitrator cannot
accede to the position advanced by the corporation on the issue of
timeliness.

In my view the approach reflected in the above passage comends
itself to the facts in the instant case. | deemit unnecessary to
det erm ne whether a grievance which night have been filed by M.
Sing on or about May 21, 1991 woul d have been premature. The

mat eri al before the Arbitrator suggests that at the time there was a
general di sagreenent between the Corporation and the Brotherhood
with respect to whether bidding a spareboard position would be

consi dered the same as bidding a regular assignnent for the purposes
of preserving an enpl oyee's nmi ntenance of earnings. There was, at a
m ni rum an unresol ved point of contention between the Corporation
and the Brotherhood which, arguably, m ght have been resol ved
between the parties before the Corporation's action directly

i npacted any enployee. In that circunstance, in the Arbitrator's
view, it is not unreasonable for an enpl oyee not to take issue with
t he expression of opinion by a conpany officer with respect to his
or her status, until such tine as that opinion is converted into

di rect enployer action which negatively inpacts the enpl oyee.

In M. Sing's case that did not occur until July 18, 1991 when, he
al l eges, he was wongfully denied naintenance of earnings
protections, when he received his first reduced pay cheque. It is, |
think, fair to say that as of that date he first experienced the
““cause of grievance'' contenplated within Step 1 of article 24.21
of the collective agreenent. Hi s circunstances are, in nmy view,

di stingui shable fromthe grievor in CROA 1308, who was negatively

i mpacted fromthe day he was assigned and was actually working in
the I ower rated classification.



In the case at hand, it is the paynment of wages which is grieved, an
action which did not occur until July 18, 1991. The grievance, filed
within twenty-one days of that date, cannot be said to be untinely.
For the foregoing reasons the Arbitrator finds that the grievance is
arbitrable. In light of the disposition of the issue of tineliness,
on the basis of the final argunent raised by the Brotherhood, the
Arbitrator deens it appropriate to nmake no comment on the nerits of
the other argunents submitted. The nmatter is therefore referred to
the General Secretary for continuation of hearing.

July 17, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR

On Tuesday, 8 Septenber 1992;

There appeared on behalf of the Corporation:

D. S. Fisher

Seni or Officer, Labour Rel ations, Montrea
C. Poll ock

Seni or O ficer, Labour Relations, Mntrea
M  St-Jul es

Seni or Negotiator and Advisor, Labour Rel ations, Mntrea

And on behal f of the Brotherhood:

G Mirrary

Regi onal Vi ce-President, Moncton

T. Barrons

Representative, Moncton

K. Sing

Grievor

AWARD OF THE ARBI TRATOR

The Brotherhood's claimis based entirely on the content of an
agreenment which it maintains is still in effect, as reflected in the
m nutes of a joint union/managenent neeting held in Halifax, on
April 10, 1987. It is common ground that the general rule respecting
the application of maintenance of earnings provisions is contrary to
the position advanced by the Brotherhood in this case. Generally,
system wi de, enpl oyees are conpelled, firstly, to bid on regular
assigned positions for which they are qualified and to which their
seniority will entitle them as a condition of preserving their

mai nt enance of earnings. In the instant case M. Sing declined to
bid to the highest rated regul ar assigned position which his
seniority could obtain, and el ected the spareboard instead. In the
normal course that would result in a |oss of his maintenance of

earni ngs. The issue therefore beconmes whether the agreenment of Apri
10, 1987 nmakes an exception in his case.

The m nutes of the neeting relied upon by the Brotherhood contain,
in part, the follow ng:



The Corporation stated the spareboard is considered a position for
mai nt enance of earnings purposes. An enployee has to exercise ful
seniority at the home location to be entitled to benefits - this

i ncl udes exercising seniority to the spareboard.

Di scussion followed regarding information to enpl oyees about
protecting thensel ves when bi dding. The informati on shown on the

| ast general bid was discussed. It was agreed that in future, al
bids will clearly show that the spareboard is considered a position
for mai ntenance of earnings purposes.

It is conmon ground that the foregoing agreenent, nade locally in
the Atlantic Region, arose as a result of the concerns of the

Br ot her hood respecting the reduction of positions follow ng najor
crewi ng changes introduced at that tine.

If the evidence stood as it did at that tine, the position of the
Br ot her hood mi ght be persuasive. In fact, however, there is further
evi dence to suggest that the parties abandoned their |oca
agreenent. Firstly, notw thstanding the indication that future bid
noti ces woul d show that the spareboard is considered a position for
mai nt enance of earnings purposes, there is no evidence that bid
docunents issued subsequent to April 10, 1987 gave any such

i ndi cation. A general bid notice dated May 1, 1988, filed in

evi dence by the Corporation, contains no statenent to the effect
that the spareboard is considered a position for the purposes of

mai nt enance of earnings protections. Mreover, it appears that
several enpl oyees were deni ed mai ntenance of earnings on the grounds
that they elected the spareboard rather than protect a regularly
assigned position for which they were qualified and which their
seniority could have secured. There were no grievances taken agai nst
that action by the Brotherhood.

Per haps nost significantly, a subsequent neeting between the |oca
of ficers of the Brotherhood and the Corporation, at which the
grievor attended as |ocal chairperson, on June 6, 1988, reflects a
subsequent understanding which is contrary to the agreenent
contained in the mnutes of the neeting of April 10, 1987. Under the
headi ng "new busi ness" article 5 of the nminutes contains the
followi ng entry:

Mai nt enance of Earni ngs

Enpl oyees must bid regul ar assigned position. Failure to bid
permanent positions will result in the | oss of Mintenance O
Ear ni ngs.

In the foregoi ng passage the phrase "permanent position" is plainly
to be distinguished froma spare position. Significantly, it does
not not appear as a statenment of the Corporation, but rather as a
proposition jointly accepted and i ncorporated into the m nutes.



The Arbitrator can understand the Brotherhood's wish to rely on a

| ocal agreement reflected in the mnutes of a joint management/ union
meeting. It cannot, however, rely on a set of minutes which are
subsequently overruled at a later neeting. In the Arbitrator's view
the content of the minutes of the neeting of June 6, 1988 | eave
little doubt as to the ultimte understanding of the parties.

Ref erence in paragraph 5 of that docunent to "regul ar assigned
position" and "permanent positions" in the context of the genera
practice, systemw de, with respect to the protection of maintenance
of earnings is, in the Arbitrator's view, nmore consistent with the
view of the Corporation that the spareboard is not to be considered
a position for the purposes of the protection of maintenance of
earnings. If in fact an agreenent was reached in April of 1987 with
respect to that issue, it had been effectively abandoned by June of
1988. That view, noreover, is further supported by the fact that the
bid notices contain no contrary indication, as well as the fact that
t he Brot herhood acqui esced in the Corporation's treatnent of

enpl oyees in the Atlantic Regi on who were treated as having | ost
their mai ntenance of earnings when they el ected the spareboard.
Lastly, the Arbitrator cannot accept the procedural argunent

subm tted by the Brotherhood which asserts that the Corporation
cannot dispute the merits of the grievance because of the wording of
the joint statenent. Its representative submts that because the
joint statenent of issue articulates the Corporation's objection as
to the tineliness of the grievance, and nmakes no specific reference
to its disagreenment with the position of the Brotherhood on the
nmerits, that that issue must be taken as resolved in the

Br ot her hood' s favour. Clause 8 of the Menorandum of Agreenent
establishing this Ofice requires that the joint statenment of issue
contain the facts of the dispute and nmake reference to the

provi sions of the collective agreenent which are all eged to have
been violated. Clause 12 of the menbrandumlimts the arbitrator's
power of decision to "... disputes or questions contained in the
joint statenent". In the case at hand the joint statenent of issue
contains the contention of the Brotherhood that the Corporation
violated Article 8.9 of the Special Agreement or Article E of the
Speci al Agreenment by virtue of its treatment of M. Sing. That issue
is therefore properly before me and ripe for determination in
accordance with the requirenments of the Menorandum of Agreenent. It
is clear fromthe face of the joint statenent of issue that the
parties were disagreed as to the application of the articles in
gquestion. The fact that the joint statenent nekes separate reference
to the Corporation's position on tineliness does not dimnish or
negate the substance of the dispute contained in the joint

statement.

For all of the foregoing reasons the grievance nust be dism ssed.
Sept enber 11, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



