CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2268

Heard at Montreal, Wednesday, 15 July 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

EX PARTE

Dl SPUTE:

Interpretation and application of paragraph 6.1(2), including the
Note thereto, of Clause 6 of the Memorandum of Agreenment, dated July
12, 1991, more conmonly referred to as the Conductor-Only Agreenent.
COVPANY' S STATEMENT OF | SSUE

On July 12, 1991, the Canadi an National Railway Conpany and the
United Transportation Union signed a Menorandum of Agreenent in
respect of the operation of certain trains with a crew consist of a
conductor only. The provisions of the Menorandum of Agreenent
revised certain provisions of the collective agreement and now fornms
part of the collective agreenent.

Cl ause 6 of the Menorandum of Agreenent governs certain conditions
applicable to enmpl oyees while at the away from hone term nal
Paragraph 6.1(1) of Clause 6 reads:

Enmpl oyees in freight service who are held at other than their hone
term nal |onger than 10 hours wi thout being called for duty will be
paid 1/8th of the daily rate per hour (at the rate applicable to the
service last perfornmed) for all time held in excess of 10 hours
except as provided by paragraph (3).

Par agraph 6.1(2) of Clause 6 is the provision in dispute and reads:
Except as provided by paragraph (3), enployees in freight service

will not be held at other than their hone terminal |onger than 12
hours except that:
(a)

for an enpl oyee who books in excess of 3 hours rest pursuant to
Clause 11.6(1)(b) hereof, the 12 hour period shall conmence at the
expiration of such rest;

(b)
for an enpl oyee who is subject to mandatory rest pursuant to federa
regul ati on, he or she will not be held at other than the hone

term nal |onger than 6 hours after such mandatory rest has expired.
NOTE: The provisions of this paragraph (2) will be altered to the
extent necessary by neans of agreenent between the Local Chairperson
and the proper officer of the Conpany where | ocal operationa
peculiarities such as at Buffalo, N. Y. or at Armstrong, Ontario neke
it inpracticable to conply with the maxi num hours set out in this
par agraph or where necessary to accommodate certain operationa

requi renents as mght be occasi oned by major track maintenance
programs requiring | engthy work bl ocks.



Fol | owi ng i nmpl enentation of the terns and conditions of the

Menor andum of Agreement, the Conpany invoked the provisions of the
NOTE in an attenpt to alter the provisions of paragraph 6.1(2) in
respect of certain locations including (1) Buffalo, N.Y.; (2) Toronto,
Ontario in respect of Niagara Falls and London based crews;

(3) Montreal, Quebec in respect of Ottawa based crews; and (4) Brent,
Ontari o.

The respective Local Chairpersons of the Union refused to agree to
any alteration to the provisions of paragraph 6.1(2) unless the
anount of conpensation as set out in paragraph 6.1(1) was increased
to the equivalent of 1/4 of the daily rate for each hour after 12.
As a consequence, no | ocal agreenment is in effect at the | ocations
listed above. The Conpany is, at present, conplying with the 12 hour
limtation as set out in paragraph 6.1(2) and bearing the burden of
substantially increased deadheadi ng costs that would ot herw se not
be required.

The General Chairperson of the Union supports the position being
taken by the Local Chairpersons and has refused to deal with any
request for a local agreement unless the increased conpensation
cited above is included in the terms of any such |ocal agreement.
The Conpany submits that: (1) Local agreenents nade pursuant to the
Note to paragraph 6.1(2) can only alter the provisions of paragraph
6.1(2); such I ocal agreenents cannot alter any other provisions of
the coll ective agreenent including those provisions dealing with the
anount of conpensation to be paid for tinme held at the away from
home terminal. (2) Pursuant to the Note to paragraph 6.1(2), it is
the Union's duty to deal with legitimte requests for a | oca
arrangenent, in the manner set out in the Menorandum of Agreenent,
in respect of those |ocations where it can be denonstrated that

| ocal operational peculiarities make it inpracticable to conply with
the limtations set out in paragraph 6.1(2). (3) The Union's refusa
to deal with such requests unless certain other provisions of the
col l ective agreenent are altered constitutes a violation of the

col | ective agreenent.

The Conpany is seeking the Arbitrator's ruling on each of the
matters |isted above and, in the event that its position is
sust ai ned, requests that the make whol e principle be applied in
respect of the additional deadheading costs incurred as a result of
the Union's violation of the collective agreenent.

FOR THE COMPANY:

(SGD.) J. B. BART

for: ASSI STANT VI CE- PRESI DENT, LABOR RELATI ONS
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PRELI M NARY AWARD OF THE ARBI TRATOR

The Union objects to the arbitrability of this grievance.
Additionally, it submits that it should not, in any event, be heard
at this time, as the Union is itself in the process of advancing a
gri evance under the terns of clause 18 of the Menorandum of
Agreenent concerning the conductor only crew consist (hereinafter

t he Conductor Only Agreenent).

The objection of the Union is made in two parts. Firstly, it asserts
that the Conpany has put forward no information with respect to

"l ocal operational peculiarities" at the |ocations described inits
ex parte statenment. The Union maintains that there are no | oca
peculiarities of the kind contenplated in the NOTE to cl ause 6 of
the Conductor Only Agreenment, and that on that basis the Conpany
cannot succeed in obtaining the arbitration of a declaration or
direction to the Union requiring it to negotiate an agreenent by way
of exception to clause 6. It further submits that, in any event,
given the inportance of the issue, which involves the first
interpretation of the Conductor Only Agreenent in respect of an

i ssue of substantial inportance to both parties, the Conpany's
grievance, if it should be arbitrable, should be heard at the sane



time as the grievance now bei ng advanced by the Union.



The Arbitrator finds that the Company's grievance is arbitrable. |
am satisfied that the facts of this case fall within the genera
principles enunciated by this Ofice in CROA 663.

The issue of greater substance, | think, is the procedure to be
followed with respect to the hearing of the grievance. | am
satisfied that the bal ance of convenience dictates that it is nore
appropriate that it be heard in Septenber 1992, concurrently with
the grievance of the Union with respect to the Niagara--MacM I | an
Yard di spute. While the Arbitrator appreciates that this dispute

i nvolves a matter of some cost to the Conpany, a determ nation of

t he narrow question of whether the Union is entitled to denmand
financial concessions in exchange for an agreenment under the NOTE to
clause 6 of the Conductor Only Agreenent woul d not provide a final
resolution to the differences between the parties. The Union stil

mai ntains that, even if it cannot nmake econoni c demands, the Conpany
cannot establish that there are |ocal peculiarities at the |ocations
for which it seeks exceptions, and that on that basis it is under no
obligation to make an agreenment. | amsatisfied that it would be

i nappropriate to hear the nerits of that issue in the present
hearing, as no particulars have been provided to the Union by the
Conpany with respect to how the | ocations would qualify as having

| ocal operational peculiarities which would trigger the application
of clause 6. As that issue nust be dealt with at a |ater hearing, in
any event, it is nore appropriate in nmy viewto hear both the issue
of local peculiarities and the issue of the right of the Union to
make econoni ¢ dermands in exchange for a | ocal agreenent as part of a
single hearing dealing nore broadly with the application of the

rel evant provisions of the Conductor Only Agreement.

The procedural decision is facilitated, in part, by the undertaking
gi ven by Counsel for the Union to progress its grievance in respect
of the Niagara--MacM Il an Yard dispute for hearing in Septenber, on
the basis of an ex parte statement of issue. In the circunstances it
is appropriate, | think, to have a full airing of all of the issues,
allowing the fullest opportunity for the exchange of particulars
between the parties prior to that hearing, and the continuation of
this hearing, to be heard concurrently at the sittings of this

O fice in Septenber, 1992.

The nmenorandum whi ch establishes the Canadi an Railway O fice of
Arbitration vests in the Arbitrator authority to make such
directions as are necessary for the fair and expeditious hearing of
di sputes of this kind. It appears to the Arbitrator appropriate that
the grievance of the Conpany be given the broadest scope for

hearing, wi thout undue restriction as to the provision under which
it is brought. In that way, the nerits of the Conpany's position can
be heard fully, in the context of a hearing which is concurrent with
the grievance which is being progressed by the Union. In the result,
at a single hearing, the Union's dispute with respect to

Ni agara--MacM Il an Yard as well as the Conpany's concerns with
respect to the four locations naned in the Conpany's statenent of

i ssue can be fully heard and di sposed of.



To facilitate the process, however, the Arbitrator deens it
appropriate to make directions to both parties with respect to the
preheari ng disclosure of particulars. The Conpany is directed to
provide to the Union the particulars of its claimas to each of the
five |l ocations concerned with respect to the "local operational
peculiarities" which would bring the circunstances of each case
within the purview of the NOTE to clause 6 of the Conductor Only
Agreenent. The Union is directed to provide to the Conpany
particulars with respect to the nature of all of its demands,

whet her nonetary or otherw se, which it makes with respect to the
conditions for its agreenent in each of the five |locations. The
exchange of particulars by the parties is to be conpleted within a
peri od of reasonable notice prior to the continuation of hearing.
The matter is referred to the General Secretary to be schedul ed for
continuation of hearing in Septenber 1992, concurrently with the
gri evance of the Union with respect to Niagara--MacM Il an Yard.
July 17, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR
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AWARD OF THE ARBI TRATOR

This is the first occasi on upon which this Ofice has been called
upon to resolve a dispute relating to the Conductor Only Agreenent.
That agreenent is of great inportance to both parties, representing
as it does substantial changes in the assignment, paynent and
admi ni stration of crew consists in certain classes of trains under
their collective agreenent. As the agreenent first became effective
in Septenmber of 1991, experience under it is relatively limted. As
the parties will undoubtedly devel op nutual accomrodati ons and
understandings as its application evolves, it is incunbent on this
O fice to exercise care in the resolution of disputes in the early
stages. In the Arbitrator's view awards shoul d avoi d unnecessary
generality or conclusions beyond what is necessary for the purposes
of the dispute presented.

At the time of the hearing the Conpany's claimwas confined to its
desire to alter the provisions of paragraph 6.1(2) of the Conductor
Only Agreenent (COA) in respect of Buffalo, Toronto--Niagara Falls
and Brent, Ontario. The Conpany's grievance was heard concurrently
with the grievance of the Union in CROA 2283, for reasons expressed
in the prelimnary award herein dated July 17, 1992.

The first issue raised is whether in the negotiation of a |oca
agreenent within the contenplation of the NOTE to article 6.1(2)
allows the Union to nake proposals or demands whi ch woul d involve
the paynment of conpensation, or any other term which would, in the
Conpany's view, involve a departure fromthe general terns of the
col l ective agreenent.

The agreements negoti ated between the parties, including collective
agreement 4.16 and the COA, which is incorporated within it, fal
under the Canada Labour Code. Under the Code the parties are masters
of their own agreenent. Subject to the requirenment that the ternms of
their collective agreenent be consistent with | aws of genera
application, they are at liberty to make such changes, exceptions or
anmendnents to their agreenent as they see fit. They may, if they
choose, waive the application of parts of the agreenent generally or
in specific circunstances, should they so agree. The freedom of
contract which they enjoy is an inportant part of the collective
bar gai ni ng process contenpl ated under the Code for the enhancenent
of collective bargaining and the pronotion of industrial relations
stability. As a matter of general principle, therefore, a board of
arbitration should, absent clear and unequivocal |anguage to the
contrary, exercise great caution in assessing a claimthat the
parties have entered into an agreenent which effectively linmts
their flexibility to anmend or make exceptions to their collective
agreenent in specific cases.



The Uni on does not seek the paynent of direct conpensation in
respect of the Conpany's request for relief fromthe 12 hour | ayover
rule at either Buffalo or at Brent. It is only in relation to the
Toronto-Ni agara Falls | ayovers that the Union seeks conpensation for
crew nenbers hel d beyond 12 hours. The narrow i ssue rai sed by the ex
parte statenent filed by the Conpany is whether the nmere tabling of
that demand constitutes a violation of the collective agreenent. For
t he purposes of appreciating the issue, it should be noted that the
bar gai ni ng stance of the Union is, effectively, that it will not
sign a |l ocal agreenment in respect of the Toronto-N agara Falls crews
which woul d relieve the Conpany fromthe 12 hour rule unless there
is some conpensation agreed to as part of the package. It takes that
position based on its view that the Niagara Falls case does not

i nvol ve "local peculiarities", and does not fall within the

contenpl ation of the NOTE

The Conpany points to the | anguage of the NOTE to support its view
that a demand of that kind is outside the purview of clause 6 of the
COA. Its representative stresses that the first sentence of the NOTE
speaks only in ternms of: "the provisions of this paragraph (2) wll

be altered to the extent necessary by neans of agreement ... where
| ocal operational peculiarities ... nmake it inpracticable to conply
with the maxi mum hours set out in this paragraph ...". In his

subm ssi on the negotiations, therefore, can only bear on the
alteration of the provisions of paragraph 2 of clause 6.1 of the
COA. He does not assert, however, that such negotiations can only

i nvol ve the increasing of hours provided for under that paragraph
The Conpany accepts, for exanple, that an agreed guarantee of
deadheadi ng by taxi at the Conpany's expense after the expiry of an
i ncreased number of hours would fall within the purview of an
alteration of the ternms of the paragraph. In this regard its
representative stresses that there is no provision within the
col l ective agreenent as to the nmethod of deadheadi ng, and that such
an arrangenment would not be in violation of any particular term
When asked whet her the paynent of a waiting bonus, which presumably
woul d also fall outside the collective agreenent, would be beyond
the scope of alteration contenplated, the Conpany's representative
states that it would. He argues that it would constitute a paynent
of a form of wages or benefits, ternms which are al ready covered by
t he agreenent.

The Arbitrator nust confess to sone difficulty with the position so
characteri zed. The Conpany's position is based, in part, on the

| anguage of clause 18 of the COA, which relates to the resol ution of
disputes. In my view, it is inportant to distinguish between the
provi si ons of clause 6, which provides for the negotiation, on a

| ocal basis, of agreenments to allow the Conmpany relief fromthe 12
hour rule, on the one hand and cl ause 18 of the COA, which is a
procedural provision allowing for the resolution of disputes by
arbitration. It provides, in part, as foll ows:



18.1

A new article is incorporated into Agreement 4.16 to read:

(1)

Any di spute or disagreenent concerning the establishnment and
regul ati on of assignnments, pools and sets of runs, spare boards,

furl ough boards and the adm ni stration of such | ocal arrangenents as
set out herein shall be processed in the nmanner set out herein.

(5)

The decision of the arbitrator shall be linmted to a determ nation
as to the practicality of the parties' respective positions on the

i ssue(s) in dispute. The decision of the arbitrator shall, in no
way, add to, subtract from nodify, rescind or disregard any

provi sion of this Menorandum of Agreenent or Agreenent 4. 16.

Inmplicit in the subm ssion of the Conpany is that if the arbitrator
cont enpl at ed under cl ause 18 cannot add to, subtract from nodify,
rescind or disregard any provision of the collective agreement, it
is therefore not open to the parties to do so in the negotiations of
| ocal terns as contenpl ated under clause 6 of the COA. Setting aside
for the nmoment the Union's position with respect to the application
of clause 18, dealt with below, | can see no basis to sustain that
interpretation. While it is understandable that the parties m ght
seek to restrain a third party with respect to naking deterni nations
to resolve their dispute, the sane need not be said where they
negotiate to resolve their mutual interests thenselves.

The first sentence of the NOTE to paragraph 2 of clause 6.1 of the
COA contenpl ates that the | ocal chairperson and the proper officer
of the Conpany may enter into agreenments which alter the provisions
of paragraph (2) of that clause. It provides no guidance as to what
the contents of those agreenents m ght be, save to indicate that one
of the consequences is an alteration of the application of paragraph
2 in a particular circunstance, presunably as regards relief from
the 12 hour rule. The trade offs and acconmpdati ons whi ch nay be
made in achieving that result are not addressed, and in the
Arbitrator's viewnot limted by the | anguage of that provision.
Does this mean that |ocal Union and Conpany officers are given carte
bl anche to amend substantive provisions of the collective agreenent
wi t hout any accountability to their superiors, or to the

adm ni stration of the collective agreenent as a whole? | think not.
It is for the parties thenselves to control the nandate which they
choose to give to a local representative, be it a |ocal chairperson
of the Union or a local officer of the Conpany, for the purposes of
negoti ati ng agreenents of the type contenplated in the NOTE to
clause 6.1(2) of the COA. Gven the sophistication of the parties
and their general ability to oversee their respective

adm nistrators, there is little reason to believe that the

"hypot heti cal horribles” of inconsistent |ocal practices suggested
by the Conpany's argunment will be realized. In this regard it is
significant that paragraph (3) of clause 6.1 specifically addressed
the conpensation to be paid for enployees in unforeseen and
enmergency circunstances, such as w ecks, snow bl ockades or washouts.
By contrast, as appears fromthe text of sub-paragraph (2) and the

| anguage of the NOTE, the negotiations which are there contenpl ated
take place in a context which allows deliberation and reflection
with anple scope for supervision and review by such higher
authorities as the parties may thensel ves deem appropri ate.



In the result, the Arbitrator cannot sustain the position of the
Conmpany that the Union has violated either clause 6 of the COA, or
any provision of the collective agreenent by seeking to secure an
agreenent of the parties with respect to the paynent of conpensation
for enpl oyees who would be affected by the Conpany's request for
relief fromthe 12 hour rule in the Toronto-N agara Falls runs. As
not ed above, that does not nmean that the Conpany is obliged to agree
with the Union's demand for conpensation, or with the paynment of
conpensation in any amount, whether direct or indirect.
Significantly, however, the Arbitrator can find nothing in the

| anguage of clause 6, or in any other part of the COA which would
fetter the freedomof contract of the parties in that regard. In ny
view, if they are free to make such arrangenents, they nust each be
free to make correspondi ng proposals.

In the Arbitrator's view the foregoing observations di spose of the
first and third subm ssions contained in the ex parte statenent of

t he Conpany. Local agreenents can, if the parties should so agree,
alter, disregard, waive or otherw se anend provisions of their
col l ective agreenent, as they see fit. Consequently, the position
advanced by the Union to the effect that it would not enter into a

| ocal agreenents in respect of the Niagara Falls runs wi thout the
negoti ati on of sone nobnetary conpensation is not, of itself, a

vi ol ati on of any provision of the collective agreenent or of the
COA.

To some extent the above concl usions al so di spose of the second
submi ssi on of the Conpany. As a matter of general principle, the
Arbitrator can see no violence to the collective agreenent or to the
COA if the Union should take the position that it will not agree to
wai ving the 12 hour rul e absent sone form of conpensation. It is not
di sputed by the Union that it is under an obligation to neet with
the Conpany and discuss its request in a rational, good faith
manner. Should it refuse to neet with a | ocal Conpany officer to
hear his or her subnissions as to why conpensation is inappropriate,
or why an alternative arrangenent is preferable, it would in al

l'i kelihood violate the process contenplated under the NOTE to cl ause
6.1(2). That kind of intransigence, however, is not denonstrated in
the material before the Arbitrator with respect to Buffalo,
Toronto-Ni agara Falls or Brent. Al three locations involved
extensi ve di scussi on and correspondence between the parties, and the
Arbitrator cannot find that the Union has in sone nanner viol ated
its duty to deal with or consider the requests of the Conpany.

Do these findings nean that the Conpany is w thout protection when
there are legitinate reasons to seek relief fromthe 12 hour rule?
The answer to that question depends, in part, upon the
interpretation of clause 18 of the COA. It is necessary to deal with
that issue, as it was intrinsic to the position of the Union in the
argunment of the case, and it arises directly in CROA 2283, argued
concurrently.



The Union maintains, as a prelimnary matter, that where the
negoti ati ons under the NOTE to clause 6.1(2) lead to i nmpasse there
is no further avenue of discussion or redress and the Conpany is
obliged to respect the 12 hour rule, regardl ess of the cost which
that mght involve. Its Counsel submits that the 12 hour rule was a
cornerstone aspect of the COA, gained by naking substantia
concession to the Conpany in respect of the abolishnent of positions
and future savings in the use of crews on a conductor only basis. He
refers the Arbitrator to the mnutes of the negotiation of the COA
which reflect the expressed concern of Union representatives with
respect to the protection of the 12 hour rule and what the Union
characterizes as assurances given by Conpany representatives in that
regard. On the basis of those representations the Union argues that
the Conpany is estopped from asserting the position which it takes
in these proceedings. Its Counsel stresses that the Conpany knew and
accepted the cost of deadheadi ng which woul d be unavoi dabl e under
the new COA. It submits that its representations included
indications that it would alter train schedul es and nake such other
adm ni strative changes as woul d be necessary to protect the 12 hour
rule, and that in the context of those representations its present
position, which the Union characterizes as an attenpt to underm ne
the general integrity the 12 hour rule, nust be estopped.

Wth respect to the application of clause 18 of the COA, Counsel for
the Union relies upon the strict interpretation of the |anguage of
sub- paragraph 18.1(1). He submits that the | anguage of that

provi sion contenplates the referral to the dispute resolution
mechani sm including arbitrati on under sub-paragraph (5) disputes as
to the merits of establishing only assignnents, pools, sets of runs,
spar eboards and furl ough boards. The Union states that those heads
of dispute are the only ones which can go to interest arbitration
Its Counsel submits that the reference to "local arrangenents”
appearing in sub-paragraph (1) of clause 18.1 linmits that part of
the di sputes procedure to di sagreenents with respect to their

admi nistration. In other words, in the subnission of Counsel for the
Uni on, the parties have provided a linmted formof interest
arbitration as relates to inpasses reached in respect of
establ i shing assi gnments, pools, sets of runs, spareboards and

furl ough boards. Should the parties be unable to agree on those

i ssues they may be referred to arbitration under sub-paragraph (5).
However, he subnmits that |ocal arrangenents concerning the Conpany's
request for relief fromthe 12 hour rule nust be negotiated between
the parties, and it is only after an arrangenent is negotiated and a
di spute arises as to the adm nistration of that arrangenent that
recourse may be had to the di sputes procedure in clause 18.



I turn to consider the nmerits of that subm ssion. Before exam ning
t he provisions of the COA, however, it is instructive to briefly
review certain of the evidence concerning the negotiation of the
COA, particularly as relates to the 12 hour rule and the cost that
it mght require the enployer to incur. The principal evidence in
this regard relates to a neeting between officers of the Union and
the Conpany held at Gakville, Ontario on June 26, 1991. The

i mportance of the 12 hour rule to the nenbership is clearly
reflected in the mnutes of that neeting.

It is evident that the Conpany, which was eager to obtain the

Uni on's agreenent to the COA, was made aware that the 12 hour rule
was of paramount concern to the rank and file, and was a critica
factor in the possibility of the negotiations succeeding. By the
same token, the Union officers were aware of the potential cost that
the 12 hour rule would involve to the Conpany, particularly as
regards deadheadi ng. These realities are reflected in the follow ng
portion of the nminutes:

D. G ass (344) questioned CN officers regarding the abuse of the
12-hour held away cl ause at away-from hone terminals. This m ght

i nvol ve crews being placed on duty before trains are ready and the
Conpany absorbing the additional cost, resulting in crews taking
rest on the road.

B. Hogan committed that the 12-hour tinme frane woul d be honoured
with crews deadheaded before | aying over at away-fromhone termnals
| onger than 12 hours.

R. Beatty (1508) outlined problens the crews are encountering with
| ayover tines at Armstrong and Brent.

W Metcal fe assured the Committees that the commitnent to have

enpl oyees deadheaded from away-from home termnals prior to the
expiration of 12 hours is solid. B. Hogan indicated to the
Conmmittees that a survey on Arnstrong | ayovers indicates that the
probl em was not as serious as originally thought. The survey
indicated that 14 to 31 percent of crews were laying at Arnstrong
over the 12 hour time frame. There was, however, no survey done on
Brent and problens there were not addressed. W Metcal fe asked that
this type of situation not be judged on past performance, that the
commi t ment woul d be honoured to send crews out of away-from hone
term nals before they had laid over 12 hours. The Conpany recogni zes
that there will be deadheading of crews and it is willing to enter
into clear, concise |language to address this issue. The Conpany
outlined that |local agreenment and flexibility is a very inportant
part of this whole subject.



There can be little doubt, as the above passage indicates, that both
parties were well aware of the potential cost to be incurred in
relation to deadheading if the 12 hour rule was to be respected, and
that respect for the 12 hour rule a point of critical concern for
the Union officers and their nmenbers. The Arbitrator deens it

i mportant to bear that reality in mnd when construing the | anguage
of clause 18 of the COA. | amsatisfied that there are anmbiguities
in the | anguage of clause 18.1(1) which justify recourse to
extrinsic evidence of that kind.

For the purposes of clarity | deemit appropriate to repeat the text
of clause 18.1(1) of the COA

18.1

A new article is in incorporated into Agreement 4.16 to read:

(1)

Any di spute or disagreenent concerning the establishnent and
regul ati on of assignnments, pools and sets of runs, spare boards,

furl ough boards and the adm ni stration of such | ocal arrangenents as
set out herein shall be processed in the manner set out herein

A review of the COA discloses that the parties did make specific
provision for the |ocal negotiation of a nunber of things. The

i nvol venment of |ocal union officers in the establishment of
assignnments, pools and sets of runs is reflected in the | anguage of
clause 7.1(1) of the COA, which is as foll ows:

7.1

In respect of through freight service and SPRINT train operation
only, the provisions of Article 27 (Crew Runs) of Agreenent 4.16 are
superseded by the follow ng:

(1)

In through freight service, assignnments, pools or sets of runs wll
be established and regul ated as locally arranged between the Loca
Chai rperson of the Union and the proper officer of the Conpany. Such
| ocal arrangenents will be consistent with the provisions of this

Cl ause 7.

The sane is found in respect of the establishnment of spareboards and
furl ough boards. Clause 14.2(1)(b) deals with the regul ati on of
spareboards in the followi ng terns:

14.2

Par agraph 56.7 of Article 56 of Agreenment 4.16 is superseded by the
foll owi ng:

(1)

Subj ect to operational requirenents and except as provided by

par agraph 56.5 of Article 56 of Agreenent 4.16, the Conpany wil |
regul ate the nunber of enployees on the road, yard or joint spare
boards and, when spare boards are regul ated, the Local Chairperson
or delegate will be notified of the particulars at the tinme of
regul ati on, except:

(b)



The earnings specified for the regulation of spare boards will not
be construed as the maxi mum earni ngs whi ch enpl oyees will be
permtted to make. It is acknow edged that spare boards are,
generally, regulated, in consultation with the Local Chairperson, in
a manner that tends to allow for earnings closer to the maxi mnum
perm ssi ble rather than the m ni mum pernmi ssi ble and that, where
practicable, this manner of regul ation shall be maintai ned. However,
it is recognized by all concerned that, in certain situations,

earni ngs cannot practicable be maintai ned above the guarantee |evel;
such cases should be limted to situations where the operation or
the terms of the collective agreenent meke it inpracticable to

avoi d.

Simlarly, the operation of furlough boards, established in clause
15.1(6) also contenplates the negotiation of local terns with the

| ocal chairperson of the Union. Sub-paragraph 6(a) requires the

bul l eti ning of furlough board positions to protected freight

enpl oyees at the change of tinme table, while sub-paragraph (b)
provides for the election to be made by those enpl oyees.

sub- paragraph (c) of clause 15.1(6) then goes on to provide as
fol |l ows:

(c)

Positions on the furlough board advertised and bid for in accordance
wi th paragraphs (a) and (b) will be filled as locally arranged
between the proper officer of the Conpany and the Local Chairperson
When bid for, such positions will be assigned on the basis of
brakenmen's seniority provided such enpl oyees are not required

el sewhere at the terminal. If there are insufficient applications,
the junior protected freight enpl oyee will be assigned.

Addi tional ly, sub-paragraph (9) of the sanme provision reads as
fol |l ows:

(9)

Local arrangenents will be established between the Local Chairperson
and the proper officer of the Conpany to allow for the use of

enpl oyees on the furlough board on a tour of duty basis in the event
the spare board is exhausted. Such arrangenents will include a
mechani smto reduce the furl ough board guarantee by 1/20th [i.e.

the ampunt set out in sub-paragraph (2)(b) of this C ause 15] for
enpl oyees who are not available in accordance with such |oca
arrangenents.

It is against the background of the foregoing provisions that the

| anguage of clause 18.1(1) nmust be understood. The parties, who are
sophi sticated in the ways of collective bargaining and the

conpl exity of special agreenents, have plainly established three
categories of dispute to be dealt with under that provision: the
establ i shnent of assignments, pools and sets of runs, spareboards
and furlough boards constitutes the first kind of dispute identified
for possible referral to the disputes procedure. The second is the
regul ati on of those activities. The third and final type of dispute
which nmay be referred to the disputes procedure is "... the
adm ni stration of such |ocal arrangenents as set out herein ..



It is significant, in the Arbitrator's view, that the clause nakes
no reference to disputes relating to the establishment of all |oca
arrangenents contenplated within the COA. On the contrary, the issue
of establishment is expressly restricted to the enunerated heads of
assignnents, pools and sets of runs, spare boards and furl ough
boards. As noted above, these all involve the negotiation of terns
with a local chairperson. The relief against the 12 hour rule al so

i nvol ves negotiation with the local chairperson, in certain limted
ci rcunstances described in clause 6. There is, however, no express
provision to be found within clause 18.1(1) with respect to the
resolution of an inpasse regarding the establishment of such an
excepti on.

At first blush this m ght appear to be a nmere oversight. Upon
careful exam nation of the record, as well as the provisions of the
COA, however, the Arbitrator cannot cone to that conclusion. The
words of clause 18 appear to be carefully chosen. It is wel

accepted in collective bargaining that, absent clear |anguage to the
contrary, the "administration" of an agreenment, including a |loca
arrangenent, neans the application or interpretation of an already
establ i shed agreenent or arrangenent. As the words within clause
18.1(1) plainly reflect, there is a significant difference between
the establishnment of an agreenent or arrangenent and its

admi ni stration, once established.

The evi dence respecting the negotiation of the COA referred to above
substantially supports the submi ssion advanced by the Union that the
choice of words reflected in clause 18.1(1) is not an oversight, and
that the agreenent expressly excludes the resolution of disputes
with respect to the establishnent of exceptions to the 12 hour rule
fromthe ternms of clause 18.1(1) of the COA. That provision is clear
in enunerating the heads of dispute which can be referred to
arbitration for the purposes of establishnent, that is to say
resolution as to the content of the agreenent by the determnination
of an arbitrator under sub-paragraph (5) of clause 18.1. Just as
there is a difference in respect of a dispute regarding the
establishnment of furlough boards and, once established, their

adm nistration, there is a clear difference in respect of the
establ i shnment of an agreenent relieving fromthe obligations of the
12 hour rule, and the adm nistration of such an agreenment, once
made. On the basis of the |anguage of clause 18.1(1), therefore, the
Arbitrator nmust conclude that the Union is correct in its position
that a failure to reach agreenent in that regard cannot, absent the
speci fic agreenent of the parties, be brought forward for arbitra
determi nation under the terns of clause 18.1(5) of the COA



For the foregoing reasons the Arbitrator is satisfied that the
position of the Union with respect to the non-application of clause
18.1(1) to unresolved disputes with respect to requests for |oca
relief fromthe 12 hour rule is correct. Gven the very precise
wordi ng of that provision, if the parties had intended to include
the establishnment of |ocal exceptions to the 12 hour rule in respect
of enployees held away fromtheir home terminal within the category
of matters referable to arbitration, such as assignnents,

spar eboards and furl ough boards, they would have done so expressly.
The absence of any such | anguage | eads conpellingly to the
conclusion that it is only disputes respecting the adm nistration of
such arrangenents, once they are voluntarily made, which can be
resol ved through the application of clause 18.1(5) of the agreenent.
In the Arbitrator's view, however, the result herein does not nean
that the Conpany will unreasonably be held to ransomin exceptiona
cases where |local peculiarities indicate the need for relief from
the 12 hour rule. Firstly, the record indicates that there have been
i nstances where | ocal arrangements have been reached which are
mutual |y acceptable. In the presentation of the instant case, the
Union indicated its willingness to accept a 14 hour |ayover tine at
Buf fal o, wi thout conpensation, subject only to the condition that
deadheadi ng be by taxi. Additionally, there nmay be circunstances in
whi ch the Conpany will have flexibility within its own decisions
respecting the scheduling of trains so as to reduce the frequency of
deadheadi ng. The Conductor Only Agreenent represents substantia
productivity gains for the Conmpany, as well as certain hard won
protections for the Union and its nenbers. It is far fromclear at
this early stage that it cannot be viably adm nistered in the best
interests of both parties over the long term

The only remaining issue to be dealt with is the subm ssion of the
Uni on that the Conpany has failed to establish, in any of the three
cases, that there are local peculiarities which justify invoking the
provi sion for local negotiation. While the dispositions of the

i ssues dealt with above may arguably render that issue sonewhat
academc, a brief coment is warranted. In the Arbitrator's view
there is no basis upon which to conclude that the circunstances

di scl osed at Buffalo and at Brent do not constitute |oca
peculiarities of the kind contenplated in the NOTE to clause 6.1(2)
of the COA. The peculiarities existing at Buffal o, New York are
thensel ves referred to within the body of the NOTE, and it is
difficult to understand how any other conclusion can be arrived at
with respect to that location. It is commpn ground that train
nmovenents in and out of Buffalo are beyond the Conpany's control, as
its trains are handled by Conrail and subject to U S. |aws and

regul ations which Iimt its flexibility. As regards Brent, it is an
i sol ated | ocation, inaccessible by road for a substantial portion of
the year. In the Arbitrator's viewit is difficult to distinguish
the circunmstances at that |ocation fromthose that obtain at
Arnmstrong. The reference to Arnmstrong in the |anguage of the NOTE
with clause 6 nust be taken as an indication of the parties
agreenent that geographic isolation is the kind of |ocal peculiarity
that triggers the right to negotiate relief fromthe 12 hour rule
cont enpl at ed under that provision.



| have greater difficulty, however, with the position of the Conpany
with respect to its assertion that the Niagara Falls-Toronto runs
are constrained by local peculiarities. Its position in that regard
seens to be based on the indirect inpact of the circunstances at
Buffalo, to the extent that the | ayover of N agara Falls crews at
MacM | | an Yard nmay be influenced by the arrival of trains from
Buffal o, which in turn depend on | ocal peculiarities at that
location. In the Arbitrator's view that kind of relationship is too
renmote, and is beyond the contenplation of the direct inpact of

| ocal peculiarities contenplated within the body of the NOTE
Clearly in the linear and integrated operation of a railway events
at one |l ocation may have ripple effects upon another. That, however,
does not, absent clear |anguage to the contrary, bring the
circunstance within the contenplation of the very specific and
narrow "l ocal operational peculiarities" contenplated within the

| anguage of the NOTE to clause 6.1(2) of the COA

For all of the foregoing the grievance nust be dismn ssed.

Sept enber 11, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



