CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2269
Heard at Montreal, Thursday, 16 July 1992
concer ni ng

VI A RAI L CANADA | NC.
and
CANADI AN BROTHERHOOD OF RAI LVWAY, TRANSPORT AND GENERAL WORKERS

DI SPUTE:

A spareboard enpl oyee's (with Maintenance of Earnings protection)
entitlenent to conpensati on when booking | ay-over periods for rest
under Article 7.11(b) of Collective Agreenent No. 2.

JO NT STATEMENT OF | SSUE

Ef fective January 1, 1992, the Corporation began reducing the

mai ntenance of earning (MO E. ) paynments made to protected
enpl oyees

on the spareboards by 5.71 hours for each day of rest booked under
Article 7.11(b).

The Brot herhood believes that the Corporation has violated Articles
4.2(a), (b), (c) and (d), as well as Articles 4.13 and 7.11(b) of
Col I ective Agreenent No. 2. The Brotherhood al so all eges that the
Cor poration has viol ated sub-sections 4(6), 4(7) and 4(8) of the
Canada Labour Standards Regul ati ons.

The Brot herhood believes that spareboard enployees with M O. E.
protection should be treated as if they were regularly assigned,
based on the fact that they have their guarantee and rates of pay
protected as if they were on regularly assigned positions.

The Brot herhood requests that all enpl oyees on the spareboards with
M O. E. protection be assigned or allowed a nininmum of 8 cal endar
days lay-over at their hone term nal for each designated 4 week
period. The Brotherhood also requests that all affected enpl oyees
be

pai d any wages and/or benefits lost as a result of not being paid
or

treated as if they were regularly assigned.

The Corporation denies any violation of the Collective Agreenent or
of the Canada Labour Standards Regul ati ons. The Corporation

mai ntains that there is no Article of the Coll ective Agreenment that
provi des mai nt enance of earnings protection for enployees when they
are granted | ay-over periods for rest under Article 7.11(b).
Furthermore the Corporation maintains that it has not denied any
enpl oyee the right to book | ay-over periods for rest (except in
energenci es, as provided for in Article 7.11(b)). However, the



Cor poration believes that when an enpl oyee renders hinself
unavai l able for work then the mai ntenance of earnings paynents
shoul d be reduced accordingly.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:

(SGD.) T. N. STOL (SGD.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behal f of the Corporation:

D. S. Fisher Senior Officer, Labour Rel ations, Montreal
M St-Jules Seni or Negoti ator and Advi sor, Labour Rel ati ons,
Mont r eal

C. Poll ock Senior Officer, Labour Rel ations, Montreal

J. Kish Seni or Advi sor, Labour Rel ations, Montreal

C. Roul eau Senior Officer, Labour Rel ations, Montreal

H. Di cki nson Assi st ant Manager , Adm ni strative Support,
OT.S., Mont r eal

And on behal f of the Brotherhood:

T. N. Stol Nat i onal Vice-President, Otawa
A. Del | aPenna Local Chai rman, ©Montr eal



AWARD OF THE ARBI TRATOR

The core issue raised by this grievance is whether the Corporation
is entitled to reduce the mai ntenance of earnings paynment of

enpl oyees by reason of the fact that they have booked rest. In the
Arbitrator's view, the positions which notivate both parties in
this

di spute are understandabl e. The Corporation has concerns that the
mai nt enance of earnings systemwas, prior to January 1, 1992,

subj ect to abuse by spareboard enpl oyees who, by booking rest,

achi eved earni ngs conparable to those of regularly assigned

enpl oyees whil e working substantially fewer hours in the same pay
period. This, it believes, creates a windfall to the enpl oyees
concerned and an overall unfairness in a manner which was not

i ntended by the mmi ntenance of earnings provisions negoti ated

bet ween t he parti es.

The Brot herhood's concern is that the Corporation's action has
effectively deprived spareboard enpl oyees of the ability to book
rest. Since, under the Corporation's new policy, booking rest

i nvol ves an automatic reduction of 5.71 hours for each rest day
from

an enployee's maintenance of earni ngs paynments, spar eboar d
enpl oyees
are understandably reluctant to book rest. In the result, as the

evi dence discl oses, many of them work for extended peri ods,
sonetinmes as |ong as eleven days, w thout any day off. Moreover
t he

days off which they do have are in fact days during which they nust
remain at all times available for a call, again in order to protect
their maintenance of earnings. In the result, the spareboard

enpl oyees who were previously regularly assigned are subject to
substantially different conditions of enploynment to nmaintain their
previous earnings. Simlarly, spareboard enpl oyees with nmaintenance
of earnings protections who were previously on the spareboard, who
by the agreenent of the parties are covered by the Speci al
Agreenent, are now able to book rest only at substantial cost to

t heir mai ntenance of earnings.

Mai nt enance of an enpl oyee's earnings is governed by article E of
t he Special Agreenment negotiated between the parties dated Novenber
19, 1989. It specifically provides for the conditions which wll
justify the reduction of an enployee's nai ntenance of earnings
i ncunmbency. Article E provides, in part, as follows:

E. 1

An enpl oyee whose position rate is reduced by $2.00 or

nore per week, by reason of his position being abolished

or his being displaced will continue to be paid at the
position rate (excl usive of i nci dent al overti ne)
applicable to the position permanently held at the tine
of the change providing that, 1in the exercise of

seniority, he first accepts the highest-rated position at
his location to which his seniority and qualifications
entitle him An enployee who fails to accept the



hi ghest-rated position for which he is senior and
qualified, will be considered as occupying such position
and his incunbency shall be reduced correspondi ngly.



E. 2

An enployee entitled to nmintenance of earnings, who
voluntarily exercises his seniority beyond his hone
| ocation on his seniority territory rather than occupy a

position at his honme |ocation, shall be entitled to
mai nt enance of earnings. Such an enpl oyee will be treated
in the following manner: |f the position he occupies at

his new location is lower-rated than a position he could
have occupied at either his original |ocation or his new

| ocati on, he shall be considered as occupying the
hi gher-rated position, in either case, and his incumbency
will be reduced correspondi ngly.

E. 3

The mai ntenance of enployee's earnings wll continue
until :

(i) the dollar value of the incunmbency above the
prevailing position rate has been mmintained for a period
of five years, and thereafter wuntil subsequent general
wage increases applied on the basic rate of the position
he is holding erase the incunbency differential, or

(ii) the enployee fails to apply for a position, the rate
of which is higher by an amount of $2.00 per week or nore
than the rate of the position which he is presently
holding and for which he is qualified at the |ocation
where he is enpl oyed.

In the application of Article E.3(ii) above, an enpl oyee
who fails to apply for a higher-rated position (excluding
a tenporary vacancy of |ess than three-nmonths), for which

he is qualified, wll be considered as occupying such
position and hi s i ncurmbency shal | be reduced
correspondingly. In the case of a tenporary vacancy of
three nonths or nore, his incunbency will be reduced only

for the duration of that tenporary vacancy.

The concept of maintenance of earnings or maintenance of basic
rates

has relatively broad application in the railway industry. It is
found, for example, wthin article 8.9 of the Supplenenta
Agr eenent

bet ween the parties to this grievance, nade July 1, 1989.

Mai nt enance of earnings is a nmeasure to mnim ze the adverse inpact
upon an enpl oyee of an event, such as a substantial reduction in
staff resulting fromchange in operations. Sinply put, maintenance
of earnings gives to the enployee who is required to displace into
a

| ower paid position an incunmbency rate which reflects the rate of
earni ngs which he or she enjoyed prior to the change. CGenerally, as
a condition of retaining the protection of maintenance of earnings
the enmployee is required to exercise his or her seniority so as to
occupy the highest rated position, wthin a defined geographic
area,



which his or her seniority and qualifications will secure. The

failure to take such a position can, depending on the
ci rcumst ances,

result in the reduction or |oss of an enployee's mai ntenance of
earni ngs protection.



It is common ground that the Special Agreenment which is the subject
of this grievance is the first occasi on upon which the parties have
agreed to extend nmai ntenance of earnings protection to enployees in
spareboard service. The terms of a nenorandum of agreenment made

bet ween the parties on Novenmber 19, 1989, governing a general bid
for positions follow ng the abolishment of all previous positions,
effective January 15, 1990, contenplates, in article 6, that

enpl oyees covered by Col l ecti ve Agreenent No. 2 who were
unsuccessful in securing a regular assignment could elect to
operat e

fromthe spareboard.

The thrust of the Corporation's position is that each and every

dai ly spareboard assignnment offered to an enpl oyee constitutes "the
hi gher-rated position for which he is senior and qualified" within
the neaning of article E of the Special Agreenment. It submits that
the enmployee's failure to be available to accept such a position
brings the enployee within the proviso for maintenance of earnings
reductions reflected in various parts of article E.

Having regard to the history and general application of maintenance
of earnings protections within the railway industry, and to the
particul ar | anguage of article E of the Special Agreenent, the
Arbitrator cannot sustain that interpretation. Firstly, a general
readi ng of the provisions of article E of the Special Agreenent
indicates, | think, the clear understanding of the parties that its
| anguage is framed in contenpl ati on of an enpl oyee occupyi ng what
may generally be described as a continuing position of some kind.

That is reflected, in part, in the final paragraph of article E. 3
whi ch provides that an enployee's incunmbency is not be reduced if
he

or she should fail to apply for a tenporary vacancy of |ess than

t hr ee nont hs.

It is common ground that the Corporation has never before applied
the interpretation advanced in its revised policy, and has
adm ni stered nmai ntenance of earnings in a contrary fashion since
1978. G ven the history of nmaintenance of earnings provisions, and
the Jlanguage of article E,  the Arbitrator has substantia
difficulty

concluding that the parties would have intended that each and every
dai ly assignnment taken by a spareboard enpl oyee constitutes a
separate "position" in respect of which he or she nust exercise
maxi mum seniority, day after day, failing which the enployee's

i ncumbency rate will be reduced.

The entitlement of enployees to rest, and the definition of days
of f

and rest periods is generally a matter of substantial inmportance to
the parties to any collective agreenent. The agreenent at hand is
no

exception. The entitlenment of spare enployees to book rest is
specifically provided for in article 7.11 of the collective



agreenment, which provides as follows:



7.11 (a)

Spare enployees will be returned to the spare board in
accordance with Articles 7.9 and 7.10 and will not be
called until expiration of their rest period except in
event of energency.

(b)

Spare enployees may, on signed request, have a |ayover
period for rest (at hone termnal) after revenue or
deadhead service not exceeding in total the conpensated
hours for their Jlast round trip in Transcontinental
Service and twice the conpensated hours in other than
Transconti nental Service except in event of emergency.

Article 4.13 of the collective agreenment further provides:

4.13 Enpl oyees shall be allowed a m ninmum of 8 cal endar
days' layover at their home termnal for each designated
f our - week peri od.

| f the position of the Corporation in the instant dispute is
correct, the maintenance of earnings provisions found in article E
of the Special Agreenent have engrafted an anendnment to article 7
of

the Collective Agreenent by effectively providing that spareboard
enpl oyees who exercise their collective agreement right to book
rest

shal | have their earnings reduced, and that the reduction shall be
automati c regardl ess of the nunber of rest days booked within a pay
period. In the Arbitrator's view so startling a conclusion, and one
at such obvious variance with the general intent of maintenance of
earni ngs agreenents found generally within the railway industry,
cannot be sustained absent <clear and unequivocal |anguage to
support

it. There is, very sinply, no such | anguage to be found in either
the Collective Agreenent or in the terns of the Special Agreenment.
In the Arbitrator's opinion, the better view is that an enpl oyee
can

be said to occupy a "position" for the purposes of the Speci al
Agreenent to the extent that he or she retains status on a
spareboard, no |less than the enployee who occupies a position in
regul ar assigned service or in a regular part-tinme assignment, as
specifically agreed to in the Special Bulletin of November 4, 1989
governing the General Bid of January 15, 1990. The specific train
or

classification of work held on any given day by a spareboard

enpl oyee is, for the purposes of mmintenance of earnings, better
under st ood as an assignnent, and not as a "position" upon which an
enpl oyee must bid for the purposes of protecting his or her

mai nt enance of earnings.

In the Arbitrator's view the provisions of article 4.13 apply to
al |

enpl oyees as defined in the collective agreenment. Various parts of
article 4 refer to special classes of enployees, such as "regularly



assi gned enpl oyees" and "spare enpl oyees" as well as to the broader
desi gnati on "enpl oyees” in general, dependi ng upon the matter
addressed within the subsection in question. For exanple, article
4.5 speaks to the rights of assigned enployees on a regular run
hel d

at their away from honme term nal beyond the established | ayover
period. Article 4.15 speaks to the conpensation of spare enpl oyees
who work in a higher classification on the honme trip than the

out bound trip. Article 4.10, by contrast, speaks generally to

"enpl oyees deadheading on a car or on a pass on railway business

, and provides for mninmm paynent provisions which would cover
bot h

spare and assi gned enpl oyees. The Arbitrator can find no basis in

t he | anguage of article 4 to sustain the suggestion of the
Corporation that it is nerely permi ssive or sonehow qualified by
article 7.11(b). It is, therefore, not open to the Corporation to
adopt a nechani sm for regul ati ng mai ntenance of earni ngs provisions
whi ch woul d deprive a spare enployee of a nm ninmum of ei ght cal endar
days' layover at his or her honme termnal for any designated four
week period. It should be added, however, that there is nothing in
any of the provisions reviewed by the Arbitrator to suggest that
spare enpl oyees, including those who have mai nt enance of earnings
protection, are necessarily entitled to the sane opportunity for
rest days, beyond those provided for in article 4.13, which may be
achi evabl e by enmpl oyees who hol d positions in regular assigned
servi ce.

The Arbitrator's concl usions do not preclude the Corporation from
taking other initiatives, consistent with the Collective Agreenent
and the Special Agreenent, to prevent abuse of the naintenance of
earni ngs provisions by spareboard enpl oyees. A nunber of such
mechani sms were discussed at the hearing, certain of which would
not

appear objectionable to the Brotherhood. Wthout commenting nore
specifically, it would appear to the Arbitrator that the
Cor por ation

is withinits rights to establish a fair and objective nechani sm
whi ch draws an appropri ate degree of correspondence between the
nunber of days worked by a spareboard enpl oyee over an entire pay
period, as conpared with a regularly assigned enpl oyee, and his or
her overall earnings.

For the foregoing reasons the grievance is allowed. The Arbitrator
finds and declares that the policy of the Corporation introduced
effective January 1, 1992 whereby the mai ntenance of earnings
payments of protected enployees on spareboards was reduced by 5.71
hours for each day of rest booked is contrary to the provisions of
the Collective Agreenent and of the Special Agreement and, in
particul ar, discloses a violation of articles 4.13 and 7.11(b) of
Col l ective Agreenment No. 2. The Corporation is directed to
conpensat e enployees for any wages or benefits |lost by reason of
t he

application of the policy. In accordance with the general policy of



the OFfice, the Arbitrator retains jurisdiction should it
necessary to resolve any aspect of the interpretation or

i npl ement ati on of this award.

July 17, 1992

(Sgd.) M CHEL G. Pl CHER
ARBI TRATOR

be






