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concerni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EX PARTE

CORPORATI ON' S STATEMENT OF | SSUE

In that the Arbitrator retained jurisdiction with respect to the
interpretation or inplenentation of the above award, the Corporation
is requesting a supplenentary hearing to clarify the follow ng:

QQ NDENT1. QQ NDENTIs the Corporation in violation of sub-sections
4(6), 4(7) and 4(8) of the Canadi an Labour Standards Regul ation as
contended by the Brotherhood? The Arbitrator did not address this
i ssue in his award.

QQ NDENT2. QQ NDENTIs it intended that Mintenance of Earnings be
mai nt ai ned when a spareboard enpl oyee books rest under Article
7.11(b) beyond eight cal endar days |ayover at honme terninal for each
f our - week period?

QQ NDENT3. QQ NDENTIs a day in which an enpl oyee remmi ns avail abl e
for a call, but does not work, considered a |ayover day and incl uded
in the eight days specified in Article 4.13?
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SUPPLEMENTARY AWARD OF THE ARBI TRATOR

The parties seek clarification of certain aspects of the
Arbitrator's award herein, dated July 18, 1992. At issue is a
request for a ruling with respect to an alleged violation of
sub-sections 4(6), 4(7) and 4(8) of the Q@BOLDCanada Labour

St andards Regul ati onQQBOLD, and whet her the nmi ntenance of earnings
of a spareboard enpl oyee can be reduced where he or she books rest
under article 7.11(b) beyond 8 cal endar days' |ayover at hone

term nal for each four week period, whether a day on which an

enpl oyee renmi ns avail able for call but does not work is considered
a |layover day for the purposes of tabulating the eight days' rest
contenplated in article 4.13 of the collective agreenent and,

| astly, the nmethod of conpensation of enployees " for any wages or
benefits | ost by reason of the application of the policy" which the
Arbitrator found to be contrary to the Collective Agreenent and the
Speci al Agreenent.

Wth respect to the first issue, it is the Arbitrator's view that
this O fice does not have jurisdiction to make binding
determinations with respect to whether there as been a violation of
t he QQBOLDCanada Labour Standards Regul ati onQQBOLD. That
QBOLDRegul ati onQQBOLD may, of course, be referred to for the

pur poses of better understandi ng and applying the parties' own

Col | ective Agreenent or Special Agreenent, the docunents which are
both the basis and the Iimt of ny jurisdiction. However, it is
quite another matter for this Ofice to make declaratory rulings
with respect to the application of regulations which fall under the
jurisdiction of another authority or tribunal. As a first response,
therefore, I would find that |I have no jurisdiction to make the
determ nati on or declaration sought by the Brotherhood in respect of
the application of the QQBOLDRegul ati onQBOLD. In the alternative,
if it were within ny jurisdiction to nmake such a determ nati on,
woul d not find any violation of the regulation. It is plainly
intended to apply to the circunstances of regularly assigned

enpl oyees, and not to those of spareboard enpl oyees who are the
subject of this grievance. Wiile certain of the spareboard enpl oyees
who are the subject of the grievance were previously regularly

assi gned enpl oyees, and enjoy incunbenci es based on that prior
status, they are no longer regularly assigned enpl oyees, as a result
of the operational and organizational changes which gave rise to the
Speci al Agreenent and the incunbency protections which they now

enj oy. Those protections are to be found entirely within the terns
of the Special Agreenent and the Coll ective Agreenent between the
parties. In the result, | would find that there has been no

vi ol ati on of sub-sections 4(6), 4(7) and 4(8) of the QUBOLDCanada
Labour Standards Regul ati onQQBOLD by the Corporation



At the hearing the Arbitrator expressed reluctance to respond to the
guestions put by the Corporation with respect to whether nmaintenance
of earnings are to be nmaintained when a spareboard enpl oyee books
rest in excess of eight cal endar days' |ayover at honme term na
within a four week period, and whether a day in which an enpl oyee
remai ns avail able for call but does not work is considered a | ayover
and included in the eight days specified in article 4.13 of the
col l ective agreenent. The parties nust appreciate that arbitration
is a fundanentally adversarial process in which the tribunal is

call ed upon to answer only the question put by the grievance. In
response to the grievance it was found that the Corporation could
not regul ate the mai ntenance of earnings of enployees by instituting
a system whi ch deprived spareboard enpl oyees of a m ni nrum of ei ght
cal endar days' |ayover at the enployees' hone terninal over a

desi gnated four week period. That is the extent of the ruling, and
the only ruling which was necessary to the resolution of the issue
presented by the Brotherhood. Wile the Arbitrator has difficulty
under st andi ng how an enpl oyee coul d book rest beyond the m ni num
whi | e mai ntai ni ng an undi nmi ni shed mai nt enance of earnings, in such a
way as to achieve a situation nore advantageous than woul d be
available to a regularly assigned enpl oyee, that circunmstance has
not materialized in the context of any grievance. It need not be
comment ed upon, therefore, save to say that enployees should not
expect that the concept of mmintenance of earnings can be applied
beyond the purpose for which it was originally intended. That
purpose is to conpensate enployees for the |oss of work
opportunities which, but for the Corporation's operational and
organi zati onal change, woul d have been avail able to them

The Brot herhood took the position that the Arbitrator should not

deal with the second issue, as to whether not being called can be
deened to be booking rest, on the basis that it was beyond the
contents of the original joint statenent of issue. Wth that |

cannot agree. The original grievance came to this Ofice partly
because the Corporation adopted a policy of reducing the incunbency
of enpl oyees who booked rest. Inplicit in the resolution of the
grievance is sone reasonabl e understandi ng of what constitutes
booking rest. In the circunstances, therefore, | deemit appropriate
to deal with the question put by the Corporation with respect to
this issue.



Wth respect to the merits of the Corporation's question as to

whet her an enpl oyee who remains available for a call but does not
work is to be considered on a | ayover day to be included in the
conput ation of eight days specified in article 4.13, the response
nmust be in the negative. The collective agreenent plainly nmakes a

di stinction as between days on which an enpl oyee books rest and days
on which a spare enployee is available for a call. Wile the
Arbitrator appreciates that article 4.13 is generally intended to
apply to regularly assigned enpl oyees, the intent of the Specia
Agreenment is to preserve to the enpl oyees who were fornerly in that
category certain mnimmprotections. In the Arbitrator's viewit
woul d be inconsistent with the Special Agreenment and with the award
of July 18, 1992 if the Corporation were to calculate a day upon

whi ch an enpl oyee stands by for a call and renmins available for
work, but is not called, as a day of booked rest for the purposes of
the equival ent of the eight days contenplated under article 4.13 of
the collective agreenent. The Arbitrator's conclusion in that
respect, however, has no bearing on the very different circunstance,
not ed above, of an enpl oyee who makes hinself or herself unavail able
for work on a day or days in excess of the m ninum of eight days for
whi ch he or she is entitled to book rest.

The next issue is the matter of the conpensation of enployees for
wages and benefits |ost by reason of the application of the
Corporation's policy. The Corporation proposes the follow ng:

QQ NDENT1. QQ NDENTt hat incunbency paynments will be restored to al
enpl oyees for whomthey were reduced by virtue of the inplenentation
of the Corporation's policy;

QQ NDENT2. QQ NDENTt he Corporation will pay 5.71 hours, for each
day, to any enpl oyee in respect of whomit can be shown that he or
she did not receive eight days' rest in a four week period and was
on the board, and not called for eight days.

In the Arbitrator's view the forrmula for conpensation put forward by
the Corporation is preferable to the alternative proposal of the

Br ot her hood, which would result in overtine paynents to the

enpl oyees affected by a reduction of rest days. In the Arbitrator's
view it was at all tines open to the enployees in question to book
rest, while grieving the deduction of their incunbency payments. By
foll owi ng that process, they could have obtained redress of their

ri ghts under the Special Agreenent, and the Collective Agreenent,

wi t hout any loss of rest. While it may have been financially
difficult for many enpl oyees to have so proceeded, the suggestion
that they could accede to the Corporation's policy, under protest,
and thereafter make clains for overtinme paynents is |less than
conpel l'i ng.



| am satisfied, on the whole, that the proposals for conpensation
advanced by the Corporation is reasonable, and will fairly redress
the violation of the Collective Agreenment and of the Speci al
Agreenent found in the award of July 18, 1992. The Arbitrator
therefore directs that the Corporation forthwith conpensate all

af fected enpl oyees in the manner proposed by the Corporation, with
such conpensation to constitute full and final conpliance with the
awar d.

Decenber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



