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concer ni ng

CANADI AN PACI FI C LI M TED

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Clainms of Relief Yardmasters at W nni peg due to the Conpany not
filling Yardmaster positions at the Wnnipeg South Side Yard Ofice
when for various reasons the regularly assigned Yardmaster was not
avail able to work and that such failure to fill Yardmaster positions

constituted a violation of Article 15 of the Yardnmaster's Agreenent.
JO NT STATEMENT OF | SSUE

On Decenber 8, 1988, the Conpany served notice on the Union that
pursuant to Article 15, Material Change in Wrking Conditions, the
Yardmaster positions at the Wnni peg South Side Yard Office would be
abol i shed effective March 10, 1989. The change was not i nplenmented
on this date because no agreenent to mninm ze adverse effects had
been concl uded however the change was eventual ly inpl emented
effective August 17, 1990.

Ef fective May 27, 1989, the Conpany stopped calling Relief
Yardmasters to work when the regul ar assigned yardmasters were not
avail abl e. Wage clains were submitted by Relief Yardnmsters,

i ncludi ng Yardnmaster L. Cook, for a day's pay each tine they were
not called in these circunstances until the effective date of the
change. The Union contends that these wage clains are valid inasmuch
as there existed a vacancy in the Yardmaster position which the
Conmpany was required to fill pursuant to the provisions of the

Col | ective Agreenent.

It is the position of the Conpany that there was insufficient work
to be perfornmed on the Yardmaster positions to require that the
positions be filled. Inasnmuch as there was, therefore, no vacancy to
be filled the clainms are invalid. The Conpany has declined to pay
t he cl ai ms.
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AWARD OF THE ARBI TRATOR

The issue to be resolved is whether the Conpany's decision to not
call relief yardnmasters to work when regul ar assi gned yardnasters
were not available for work in the Wnnipeg South Side Yard Ofice
is in violation of the rights of relief yardnmasters, such as
Yardmaster L. Cook.

It is not disputed that prior to May 27, 1989, when the Conpany

i mpl emented its decision, the consistent practice had been to assign
arelief yardmaster in all cases where the regularly assigned
yardmaster was unavail able. The material before the Arbitrator

i ncluding the evidence and findings of fact reflected in the award
of the Arbitrator in an Ad Hoc award between the sanme parties,
concerning related i ssues, dated May 1, 1990 discloses that in 1988
and 1989 the amount of yardmaster's work available in the Wnnipeg
South Side Yard O fice had been reduced substantially. At page 7 of
that award the follow ng observati ons were nade:

The principal evidence adduced on behal f of the Conpany was given by
M. D.J. McMIIlan, Superintendent of the Wnnipeg Division. His
testi mony establishes to the satisfaction of the Arbitrator that a
nunber of events contributed to a substantial change in
circunstances at the Wnnipeg Termnal. Firstly, his evidence
confirms that there has been a marked decline in the volune of |oca
i ndustrial switching at Wnni peg over the last five years. That is
not di sputed by the Union and is indeed confirned in the evidence of
M. Bruce Gudnundson who worked as a Yardmaster at the Southside

I ndustrial Yard office over that period of time. What the evidence
di scloses is that the industrial spur switching assignnents which
were traditionally overseen fromthe Southside Industrial Yard
office, including the St. Boniface Yard assignnents, have continued
to operate to the present time. The volume of traffic being handl ed,
however, has declined. Wiile the parties are not agreed on the
preci se anount of the reduction, or its inpact on the work of
Yardmasters, | amsatisfied on the basis of the figures tabled in
evi dence by M. McM Il an concerning the nunber of cars being handl ed
for several major industrial customers that there has been a
significant reduction in the scale of industrial switching in the
geographic areas traditionally overseen by the Yardnmasters worKking
out of the Southside Industrial Yard at W nnipeg.

The material before the Arbitrator in the above case al so discl osed
that there was a rationalization of operations in the Wnnipeg Yards
generally, including certain changes in the supervision of piggyback
operations and the handling of long through freight novenents. These
devel opnents enabl ed the Conpany to reduce the anmount of work given
to yardmasters, and to allow certain of their functions to be
performed by assistant general yardmasters (AGYMs) whose
responsibilities, the Arbitrator found, overl apped those of
yardmasters. The Arbitrator specifically rejected the subm ssion of
the Union that the transfer of yardmaster's functions to the AGYMs
brought themwi thin the anbit of the bargaining unit governed by the
yardmasters' collective agreenent.



The thrust of the Union's position in this grievance is that the
Conmpany has failed to assign vacancies to Yardmaster Cook, in
circunstances in which it maintains the Conpany was obliged to
assign a relief yardmaster. It makes a simlar claimin respect of
Yardmaster E. Shewchuk, albeit to a |esser degree in respect of his
claimfor conpensation. Anong the provisions of the collective
agreenent relied upon by the Union are the foll ow ng:
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(f)

When service is required by the Conpany on days off of regular
assignments it may be perforned by other regular assignnents, by
regul ar relief assignnents, by a combination of regular and regular
relief assignnents, or by unassigned Yardmasters when not protected
in the foregoing manner. \Where regular relief assignnents are
established, they shall, except as otherw se provided in this
Agreenent, have 5 consecutive days of work. They may on different
days, however, have different starting tines, providing such
starting tinmes are those of the yardmaster or yardmasters relieved,
and have different points for going on or off duty within the sane
seniority district which shall be the sane as those of the
Yardmaster or Yardmasters they are relieving.
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(3)

Subj ect to the provisions of Article 6, Clause (c), when an
unassi gned Yardnmaster is not available to fill a vacancy of |ess
than 5 days, such vacancy will be filled on a day-to-day basis by

the senior avail able enployee on the auxiliary list who, in the
event that the working hours on his regular position or assignnent
coincide or overlap the working hours of the Yardmaster's or

Assi stant Yardmaster's vacancy, can be replaced by a qualified

enpl oyee on his regular position or assignment. When a vacancy of 5
days or nmore is not filled by an assigned or unassi gned Yardmaster,
such vacancy will be filled by the senior avail abl e enpl oyee on the
auxiliary list, who will remain on such vacancy for its duration or
until displaced by an assigned or unassigned Yardnmaster
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(a)

Al'l vacancies and all new positions including positions of relief
Yardmast er, of known duration of 30 days or nore, shall be
advertised by witten notice posted in the yard office for a period
of 5 days. Such notice shall contain information regarding the tine
of posting and closing of notice, the |ocation of position, hours of
assignment, etc.

All positions of Yardmaster and Assistant Yardmaster, including
regul ar five-day week relief positions, will be advertised at the
Spring and Fall change of tinetable in accordance with the first
paragraph of this Clause (a). In the event of no Spring and Fal
change of tinmetable, a date will be agreed to by the General Manager
of the Conpany and the General Chairnman of the Union



6

(c)

A vacancy of tenporary or energency nature shall be filled by the
senior qualified Yardmaster desiring sane, providing that
Yardmast ers hol di ng an assigned position shall not take tenporary
vacanci es unless they are of a known duration of 5 days or nore.
This, however, will not prevent the use of other regular nmen to fil
vacancies of a |lesser period than 5 days when it is found that
qualified relief nmen are not available for certain key positions,
this temporary filling of position not to exceed 5 days unl ess
nmutual |y agreed to by Superintendent and Yardmasters
representative.

In the Arbitrator's view the foregoing provisions are of limted
assistance in support of the Union's claim The reference to
vacancies in all of the articles cited does not, of itself, confer
upon any enpl oyee an enforceable right in respect of the
deternmination that a vacancy exists and nmust be filled. It is wel
established within Canadian arbitral jurisprudence that, absent
contrary |l anguage in a collective agreement, in any particular case
it is the prerogative of the company to determ ne whether a vacancy
exists and is to be filled. In a nunber of awards this O fice has
sust ai ned that approach, and has held that it is for the Conpany to
determi ne whether it is necessary to fill a position which is
tenporarily unoccupied. (See CROA 233, 570, 1287, 1336) In a case
not unlike the case at hand, in CROA 2166, this O fice concl uded
that the Conpany was under no obligation to assign replacing
yardmasters in the Saint-Luc Yard, at Montreal, when the regular
yardmaster was not present. In that case, which involved the sane
col l ective agreenment, the Arbitrator nmade the followi ng comments:
Can it be said that the practice established at the departure yard
since 1957 overrides the discretion reserved to managenent within
the collective agreenent? The Arbitrator cannot find that it does.
What has been agreed between the parties is an understanding as to
the pecking order for filling tenporary vacanci es when they are
avail abl e. There is nothing, however, before ne, to substantiate any
agreenent between the parties, whether express or inplied by
practice, that the Conpany has surrendered its discretion not to
fill an available position or, to put it differently, not to declare
a tenporary vacancy. It has | ong been recognized that it is within
the discretion of an enployer to first determ ne whether a vacancy
exi sts, and that that is a separate matter fromthe i ssue of how the
vacancy, once established, is to be filled. (See CROA 233, 570,
1287, 1336 and 2206.)

The better view, | believe, is that the parties had a wel
establ i shed understanding that so | ong as yardmasters' work was, in
t he Conpany's judgenent, available to be perfornmed in the departure
yard, it would be assigned on the basis reflected in their agreed
practice. Wth the decline in traffic at that |ocation, which
eventually led to the abolishnent of the permanent yardnasters
positions, that work ceased to be available, to the extent that, as
of July 1, 1989, it could be dispensed with whenever a regularly
assi gned yardmaster was absent.



G ven the consistent prior practice of the Conpany to al ways assign
a spare yardmaster in the event of the absence of a regular assigned
yardmaster in the Wnni peg South Side Yard, it is understandabl e how
M. Cook woul d devel op a sense of proprietary right to the work in
guestion. As understandable as his perception may be, however, it
does not conformto the legal rights and obligations of the parties.
There is nothing in the collective agreenent which fetters the right
of the Conpany to deternine when a yardmaster's tour of duty |eft
open by the absence of a regular assigned yardnmaster is to be

consi dered vacant, so as to require a replacenent. It is only when

t he Conpany has decided to nake a replacement that the collective
agreenent rights of spare yardmasters cone into play.

In the Arbitrator's view the nore pertinent issue raised by the

Uni on i s whether the assignment of an AGYMto perform yardmaster's
wor k, during what previously would have been a relief assignnent
given to M. Cook, is evidence to confirmthat there was in fact a
vacancy being filled. However, on a careful review of the evidence
and the governing principles, the Arbitrator cannot sustain the
Union's position on that issue. As found in the Ad Hoc arbitration
award referred to above, it had been the practice of the Conpany at
W nni peg, for many years, to assign yardmaster's functions to AGYMs.
The scope of that practice was such that the Arbitrator concl uded
that there was indeed a concurrent jurisdiction in respect of that
work. In that context, it was open to the Conpany to cover off work
whi ch woul d have ot herw se been assigned to a spare yardnaster by
assigning the work, or parts of it, to an assistant genera
yardnmaster. | amsatisfied that that, in fact, is what transpired
after May 27, 1989, when M. Cook and M. Shewchuk stopped receiving
spare assignnents. The handling of the work by an AGYM does not, in
that circunmstance disclose the filling of a tenporary vacancy in
yardmaster's work, but nerely the assignnent of the avail able work
to supervisors in a manner that does not violate the collective
agreenent. In the result, the Conpany was within its rights in not
declaring or filling a tenporary vacancy in yardnmaster's work upon
the absence of a regularly assigned yardnaster after May 27, 1989.



The thrust of the grievance is that the sanme conditions which led to
t he abolishment of those regul ar assigned yardmasters' positions

al so elimnated the spare assi gnnent opportunities available to M.
Cook and M. Shewchuk and that they did so prior to the effective
abol i shnent of the regular positions on August 17, 1990. However,
the right of the Conpany to have the work in question perforned by
AGYMs, on the occasional spare assignnment, after May 27, 1990 is no
less legitimte than its right to have the regularly assigned work
performed in the sane way after August 17, 1990. The Conpany's
decision not to declare and fill tenporary vacancies was in al
respects consistent with its prerogatives under the collective
agreenent, and did not constitute a material change in working
conditions in the sense contenplated in article 15 of the collective
agreenent. To the extent that the abolishnment of the regul ar
assigned yardmasters' positions did ultimately inpact M. Cook's
wor k opportunities, he is protected by the scope of the Arbitrator's
Suppl emrentary Award of July 19, 1990, in the above noted
arbitration.

No violation of the collective agreenent is disclosed, and
therefore, for the foregoing reasons, the grievance nust be

di sm ssed.

July 28, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



