CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2276

Heard at Montreal, Tuesday, 8 Septenber 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Work awarded to | aid-off shopcraft workers rather to track enpl oyees
bel ongi ng to the BMAE

BROTHERHOOD' S STATEMENT OF | SSUE

Bet ween August 22 and Novenber 18, 1988 30 enpl oyees represented by
the | BB&B wor ked on Speci al Mi ntenance Gangs renoving track near Moncton.
The Union contends that: 1) Work of this type has traditionally been
performed by BMWAE nenbers. 2) Union nenbers were available to perform
this work. 3) In failing to bulletin and fill these positions with
BMAE nenbers the Conpany violated Article 34.3 of Agreenent 10.1,
Article 3 of Supplenental Agreenment 10.8 and Article 4.12 of the

ESI MP

The Union requests that: Al affected BWMAE enpl oyees be conpensated
for all wages lost as a result of the work in question being
assigned to shopcraft enpl oyees.

The Conpany denies the Union's contentions and declines the Union's
request.
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Seni or Counsel, Otawa
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Counsel, Otawa



AWARD OF THE ARBI TRATOR

VWile this dispute is submitted on an ex parte basis, there is no

di sagreenent as to the material facts. Between August 22 and
Novenber 18, 1988 the Conpany established three 10-man gangs to do
track renoval work in the | ower Moncton Yard. The enpl oyees assi gned
were menbers of the International Brotherhood of Boil ernmakers, Iron
Ship Builders, Blacksmiths, Forgers and Hel pers (1BB&B) who were then
recei ving Enploynment Security benefits. It is conmmon ground that

t hey worked under the direction of a foreman fromthe ranks of the
Br ot herhood of Mai ntenance of Way Enpl oyees (BMAE) and that during
the duration of the assignment the thirty enpl oyees paid union dues
to the BMAE

The parties are in sonme di sagreenent as to whether there were laid
of f BMAE nenbers available to performthe work in question. It is
work of a type often assigned to Extra Gang Labourers (Coll ective
Agreenent 10.3), and would nornmally be nmade available on a priority
basis to laid off Track Mintenance enpl oyees (Coll ective Agreenent
10.8). On the basis of the fact that Extra Gang Labourers were being
hired at the tine, the Conpany subnmits that the inference to the
drawn is that there were no regular track mai ntenance staff under
Suppl emrental Coll ective Agreenent 10.8 then on |ayoff. The

Brot herhood' s representative suggests, however, that there nay have
been such enpl oyees on layoff who would sinply have declined Extra
Gang Labourers' work, preferring to receive |lay-off benefits. In the
Arbitrator's view the resolution of that issue is not necessary at
this time, as the parties are agreed that | may remain seized of the
matter for the purposes of determ ning the appropriate renedy,
shoul d the grievance succeed.

The central issue is whether the Conpany was entitled to assign the
work in question to enpl oyees who were not nenbers of the BMAE
bargaining unit. It was not suggested by either party that the
payment of dues to the Brotherhood brought the enpl oyees in question
wi t hin bargai ning unit nenbership for the purposes of the collective
agreenent. It is common ground that they were not nmde subject to
the terms of the BMAE col |l ective agreenents, but rather were in al
respects treated as enpl oyees under the I1BB&B collective agreenent. The
Conmpany concedes that the renoval of track is work which belongs to
t he Mai ntenance of Way Departnment and which cannot, except in cases
of enmergency or tenporary urgency, be assigned to enployees from
anot her bargaining unit.

In the circunstances the Arbitrator is conpelled to conclude that
the Conpany has violated article 34.3 of collective agreenent 10.1.
There is nothing in the material before nme to suggest or establish
that the work was perfornmed as the result of an enmergency or
tenporary urgency. Mreover, the fact that the Conpany mni ght have
been at liberty to contract out because of a |lack of BMAE enpl oyees
(a matter on which the Arbitrator draws no conclusion) could not
assist the nerits of its case in this grievance. Even accepting, as
the Conpany submits, that its only other options were contracting
out or hiring Extra Gang Labourers, there is nothing in the
col l ective agreenent which contenplates the option which it pursued,
nanmely assigning the work to enpl oyees from anot her bargaining unit.



Accordingly, the grievance nust be allowed. The Arbitrator finds and
decl ares that the assignnent of track rempval work to nenbers of the
I BB&B i n the Moncton Yard between August 22 and Novenber 18, 1988 was in
violation of article 34.3 of Collective Agreenent 10.1. | am al so
satisfied that the failure to assign the work to nmenbers of the
bargai ning unit involved a violation of article 3 of Suppl enental
Agreenent 10.8. In so finding, however, | draw no conclusion as to
whet her the Conmpany woul d have been required to assign the work in
its entirety to track mai ntenance forces under agreenent 10.8, or
whet her their proper involvenent would have been limted to the
supervi sion of Extra Gang Labourers. G ven these conclusions, | find
it unnecessary to comrent on the allegation respecting article 4.12
of the ESIMP, save to observe that the brief filed by the

Br ot her hood nmade no subnission with respect to that article, and
dealt rather with article 7.4(b), alleging a violation of that
provi si on.

The disposition of the instant grievance does not involve an
acceptance by the Arbitrator of the subm ssion by the Brotherhood
that the Conmpany was necessarily under an obligation to schedule the
work in such a way as to nake it available to enployees at a |l ater
date, when they mght face the hardship of a layoff. Wile that
outcone m ght be sensible and desirable, the business prerogatives
of the Conpany remain for it to decide, absent bad faith,
arbitrariness or discrinmnation. | amsatisfied that it would have
been open to the Conpany to performthe work at the tine it did, so
long as it did so with enployees, newly hired or otherw se, who are
menbers of the bargaining unit, as contenplated by article 34.3 of
the coll ective agreenent 10. 1.

The Arbitrator retains jurisdiction in respect of any further renedy
whi ch mi ght be appropriate in the circunstances.

Sept enber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



