CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2277

Heard at Montreal, Tuesday, 8 Septenber 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Cl aimon behalf of |aid-off Agreenent 10.8 BMAE enpl oyees for work
performed by Shopcraft enployees at the Gordon Yard in Moncton, N.B.
BROTHERHOOD' S STATEMENT OF | SSUE

On or about April 16, 1990, Enploynment Security enpl oyees who are
menbers of the Shopcraft Unions participated in brush cutting, the
stacking of track naterial, assorted cleaning duties and other tasks
around the Gordon Yard. During this period there were |aid-off BWE
enpl oyees avail able to performthe work.

The Union contends that: 1) This work has traditionally and

hi storically been performed by enpl oyees who work under Agreenent
10.8. 2) In assigning this work to Shopcraft enpl oyees the Conpany
violated Article 34 of Agreenent 10.1, Article 3 and 4 of Agreenent
10.8, Article 4 of the ESIMP, and any other applicable provision of
the coll ective agreenent.

The Union requests that: The Conpany fully conpensate all affected

| ai d-of f 10.8 enpl oyees for |ost wages resulting fromthe assignnment
of this work to Shopcraft workers.

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD:

(SGD.) R A BOWDEN

SYSTEM FEDERATI ON GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

D. C. G gnhac

System Labour Rel ations O ficer, Mntrea

D. C St-Cyr

Manager, Labour Relations Oficer, Mntrea
J. R Ilvany

Proj ect Coordi nator, Operations, Moncton
J. Little

Coordi nator, Special Projects, Engineer, Mntrea
And on behal f of the Brotherhood:

D. W Brown

Seni or Counsel, Otawa

R. A. Bowden

Syst em Federati on General Chairman, Otawa
P. Davi dson

Counsel, Otawa



AWARD OF THE ARBI TRATOR
It is not disputed that certain tasks related to assorted cl eaning
duti es around the Gordon Yard were perfornmed by enpl oyees from
anot her bargaining unit, as alleged by the Brotherhood. The Conpany
mai nt ai ns, however, that brush cutting and the stacking of track
material did not take place, stating that it has no information to
that effect. It did not, however, call any evidence to dispute the
al l egation of the Brotherhood that brush cutting and the stacking of
track materials was perforned.
In support of its position the Brotherhood points to the letter of
Local Chairman A.J. Cormer, dated May 6, 1990, addressed to M.
J.J. Hachey, Track Supervisor at Moncton, N.B. In the body of that
letter, tabled as evidence before the Arbitrator, M. Cormer states
t hat enpl oyees from other bargaining units were engaged in

cutting of brush along the rights of ways and in the yards.
They were al so arranging and stacking track material at the Gordon
Yard.'' In the final analysis, those witten declarations represent
the only evidence on this issue before the Arbitrator. They stand
unrebutted by any contrary declaration on the part of any Conpany
of ficer or witness produced at the hearing. In this regard it my be
noted that at |east one | ocal managenent officer was in attendance.
In the result, the Arbitrator is inclined to accept the subm ssion
of the Brotherhood with the respect to the issue of fact, and to
find on the bal ance of probabilities that the cutting of brush and
the stacking of track materials did occur
The application of article 34 of collective agreement 10.1 to
circumstances simlar to those of this case was fully discussed in
CROA 2276. For the reasons there el aborated, | amsatisfied that the
cutting of brush and stacking of track material, which is work of
t he bargai ning unit, by enployees from another bargaining unit in
and around the Gordon Yard in April of 1990 was in violation of that
provision. | cannot draw the same concl usion, however, with respect
to the general cleaning duties and incidental tasks assigned to the
enpl oyees. It is not substantially disputed that general clean up
work has, in the past, been performed by nmenbers of other bargaining
units, including nenbers of the CBRT&GW as well as shopcraft enpl oyees
fromthe ranks of apprentices and hel pers. In the circunstances,
cannot find that the general cleaning duties perforned, with the
exception of brush cutting and the stacking of track material, were
wor k bel onging to the Mai ntenance of Way Departnent within the
contenplation of article 34.3 of collective agreenent 10. 1.



For the foregoing reasons the grievance is allowed, in part. The
Arbitrator finds and declares that the Conmpany violated article 34.3
of collective agreenent 10.1, as well as the bulletining

requi renents of article 3 of supplenental agreenment 10.8. In the
absence of any evidence with respect to the availability of laid off
enpl oyees who fall under the terns of supplenental agreenent 10. 8,
the Arbitrator nmakes no determ nation, at this time, with respect to
the alleged violation of article 4 of that collective agreenment. As
in CROA 2276, | retain jurisdiction for the purposes of any further
remedi al order which may be appropriate, should that prove
necessary.

Septenber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



