CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2278

Heard at Montreal, Wednesday, 9 Septenber 1992

concer ni ng

ONTARI O NORTHLAND RAI LWAY

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

Dl SPUTE:

An all eged violation of the Letter of Agreement on contracting out
of work.

JO NT STATEMENT OF | SSUE

As part of a prompotional endeavour by the Public Affairs Departnent,
t he Conpany enlisted the services of the Association for the
Mental |y Retarded to assenbl e vari ous packages of pronotiona

mat eri al

The Transportation Comruni cations (International) Union initiated a
policy grievance contending that the project constituted contracting
out of bargaining unit work.

The Conpany denies the Union's contention and maintains that no
violation of the letter on contracting out of work occurred.

FOR THE UNI ON

FOR THE COMPANY:

(SGD.) E. J. FOLEY

(SGD.) P. A DYMENT

GENERAL CHAI RMAN

PRESI DENT

There appeared on behal f of the Conpany:

M Restoul e

Manager, Labour Rel ations, North Bay

And on behal f of the Union:

E. Fol ey

Executive Vice-President, North Bay

AWARD OF THE ARBI TRATOR

It is conmon ground that the Conpany contracted out the work which
is the subject of this grievance. For the grievance to succeed, the
Uni on must establish a violation of the prohibitions agai nst
contracting out provided in the collective agreenent. They are
contained in a Letter of Understanding dated May 22, 1985, which
reads, in part, as follows:

This has reference to the award of the Arbitrator, the Honourable
Emett M Hall, dated Decenber 9, 1974, concerning the contracting
out of work.

In accordance with the provisions as set out on Page 49 of the
above-nentioned award, it is agreed that work presently and normally
performed by enpl oyees represented by the Associ ated non-Operating
Rai | way Uni ons signatory to the Menorandum of Settlenent dated My
22, 1985, will not be contracted out except:



(1)

when technical or managerial skills are not available fromw thin
the railway; or

(2)

where sufficient enployees, qualified to performthe work, are not
avail able fromthe active or laid-off enployees; or

(3)

when essential equipnment or facilities are not avail abl e and cannot
be made avail able fromrail way-owned property at the tine and pl ace
required; or

(4)

where the nature or volune of work is such that it does not justify
the capital or operating expenditure involved; or

(5)

the required tinme of conpletion of the work cannot be net with the
skills, personnel or equipnent available on the property; or

(6)

where the nature or volune of the work is such that undesirable
fluctuations in enploynment would autonmatically result.

The conditions set forth above will not apply in energencies, to
items normally obtained from manufacturers or suppliers nor to the
performance of warranty work.

The Letter of Menorandum goes on to provide for regular annua

neeti ngs between the Union and the Conpany to di scuss the Conpany's
pl ans for future contracting out, as well as an obligation on the
part of the Conpany to give the Union not less than thirty days
notice of its intention to contract out work which would have a
materi al and adverse effect on enpl oyees.

For the prohibition against contracting out to apply, it nust be
established that the work in questionis ~ ... work presently and
normal |y perforned by enpl oyees represented by the [Union]''. The
evi dence before the Arbitrator establishes beyond controversy that
the work in question consists of |abelling and stuffing envel opes
with pronotional material to be mailed to the Conpany's potentia
custoners. It appears that the Conpany' activities in this regard
were undertaken in earnest in or about 1990, although pronotiona
canpai gns had been conducted on a nuch | ess systematic basis in
prior years. It is conmmon ground that prior to 1990 pronoti ona
materials were assenbled for mailing by a nunber of enployees,

i ncl udi ng bargaining unit nenbers, non-schedul ed clerical staff

i ncludi ng secretaries and receptionists, as well as nmenbers of
managenment. Wth the assignment of the work to the Association for
the Mentally Retarded, which perforns the assenbling of pronotiona
mail on its own prenises on an "~ assenbly line'' basis, the volune
of the activity rose substantially: in 1992 it is estimated that in
excess of 20,000 pieces of pronotional mail will be assenbled in
this fashion.



Can it be said that the work in question is work ~“presently and
normal |y perforned' ' by nmenbers of the bargaining unit? The
Arbitrator has difficulty finding that the work fits that
description. The fact that certain aspects of the work nay have been
performed by sone bargaining unit nenbers in the past does not, of
itself, make it work in respect of which ownership can be asserted
for the purposes of the prohibition against contracting out. |ndeed,
there is no provision in the collective agreenent at hand which
contai ns | anguage which can be construed as specifying work
ownership. As noted in CROA 1910, the nere reference to
classifications or positions within the terns of the collective
agreenent is not, of itself, conclusive of the issue of exclusive
wor k jurisdiction.

At its highest, the Union's case is that the work in question has
traditionally been performed by a nunber of union and non-union

enpl oyees, on a relatively occasional and sporadic basis. In the
circunstances | amunable to conclude that it can fairly be
characterized as work presently and normally perforned by bargaining
unit nmenbers for the purposes of the Letter of Understanding of My
22, 1985, which governs the limtation against the contracting out
of bargai ning unit work. For these reasons alone, the grievance
cannot succeed.

Nor can the Arbitrator conclude, given the above finding, that the
Conpany viol ated any obligation of notice to the Union. For the
foregoi ng reasons the grievance nmust be disni ssed.

Sept enber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



