CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2279

Heard at Montreal, Wednesday, 9 Septenber 1992

concer ni ng

ONTARI O NORTHLAND RAI LWAY

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The assi gnnent of carload processing work at Hall nor.

JO NT STATEMENT OF | SSUE

The responsibility for carload processing at Hallnor has been
assigned to an operator represented by the Transportation

Communi cati on Uni on worki ng under Agreenment No. 2. The Canadi an

Br ot her hood of Railway, Transport and General Workers initiated a
policy grievance contending that billing of cars, novenent of cars,
faxing of bills of lading and signing of docunments is work which
rightfully belongs to their union. The Union requests that the work
be returned to them when the incunbent vacates the position, or when
a menber of the CBRT&GWis faced with a job | oss.

The Conpany's contention is that the car accounting work at Hall nor
has al ways been the responsibility of the Transportation
Communi cati ons Union and has denied the Union's request.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) M LESPERANCE

(SGD.) P. A DYMENT

REPRESENTATI VE

PRESI DENT

There appeared on behal f of the Conpany:

M Restoul e

Manager, Labour Rel ations, North Bay

D. Hagar

Superintendent, Train operations, Englehart

And on behal f of the Brotherhood:

M Lesperance

Representative, CBRT&GW North Bay



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that over the years,
at renote | ocations, the Conpany adopted a practice of assigning
certain clerical functions to Operators who are represented by

anot her union. The rationale, to which the Brotherhood did not then
take exception, was that there was insufficient work at the |ocation
to sustain both an Operator and a Clerk, and that in those
circunstances it was acceptable to have one individual perform both
functions.

This grievance has been advanced, however, because the circunstances
changed with the passing of tine. The clerical functions in relation
to ordering cars and billing | oads for the Kidd Creek M nes at
Timrmns was first perfornmed out of the South Porcupine office. Wen
that office closed in or about 1977, the work was transferred to the
Timrns Station and assigned to the Operator at that |ocation. From
there it was subsequently transferred to the Hallnor Office after
the Conpany's tracks were removed fromthe city of Timm ns in 1988.
Significantly, as the work evolved, the traditional functions of the
Operator, relating to train orders and di spatching, were al
elimnated. In the result, the only job functions which remained to
the former QOperator at Hall nor, whose job title was changed to
"Agent", are the clerical functions.

The material before the Arbitrator establishes beyond substantia
doubt that the overwhel mi ng preponderance of the functions perforned
by the agent at Hallnor are those which are regularly and nornmally
performed by enpl oyees in the bargai ning unit of the Brotherhood.
The Conpany submits that the Brotherhood cannot assert work
ownership in the circunstances, because of the m xed practice

wher eby operators at renote |ocations, who are nenbers of another
bargai ning unit, have perforned the clerical functions over the
years. Wth respect, the Arbitrator is of the view that that
characterization of the events and issues is not appropriate in the
uni que circunstances of this case.

The awards of this O fice have confirned that the | anguage of
collective agreenents simlar to that of the Brotherhood in the

i nstant case does not contain a work ownership clause. On that

basis, in cases involving other railways, the Brotherhood has been
unsuccessful in a nunmber of cases which objected to the assignnent
of work of a type which has, traditionally, been perforned by a

vari ety of enployees, including enployees from ot her bargaining
units and non-uni oni zed enpl oyees. By the sane token, the cases have
recogni zed that where it is established that the functions of a
given position are, for all practical purposes, tasks which rel ate
entirely to classifications under the terns of the Brotherhood' s
col l ective agreenment, it may be found that the individual performng
such works is, in fact, a menmber of the bargaining unit covered by
the collective agreement of the Brotherhood (CROA 2006, 2149).



VWhat the material at hand discloses is that at present, with
extrenmely m nor exceptions not material to the outcone, the Agent at
Hal | nor performs duties which are entirely within the anbit of the
job classifications contained in the collective agreenent of the

Br ot her hood. These include such functions as keeping records of
cars, assessing denurrage, preparing accounts, checking | oads,
preparing train docunments and bills of l|ading, tracing cars and
advising as to car repair work required, to name a few. The only
functions performed which do not conformto bargaining unit
functions of the Brotherhood involve the collection of revenue
cheques, maki ng bank deposits and the preparati on of cash sheets. As
noted above, the Agent at Hallnor perfornms no functions
traditionally associated with those of an Operator

For a nunmber of years the Brotherhood acquiesced in the assignnment
of clerical functions to the Operator at Hall nor, and persons
occupying his predecessor position in Tinmm ns and South Porcupi ne,
because it woul d have been unrealistic to demand that two separate
positions be established, in light of the linted work | oad
involved. Can it be said that it is therefore permanently estopped
fromasserting a claimto the work, when it has evolved into a ful
time position of clerical work, with no operator's functions?

think not. At nost, it can be said that the Brotherhood tacitly
undertook that it would not object to the assignment of the work in
guestion to the Operator so long as the volunmes of work involved
justified that exceptional arrangenent. There is nothing in the

mat eri al before the Arbitrator to suggest that the Brotherhood nade
an unconditional surrender of such claimas it nmight have to the
work in the event that it should beconme an entirely clerica
position, with no operator's functions.

That, indeed, is what has transpired. In the circunstances, the
Arbitrator can see no basis upon which the Brotherhood can be
precluded from asserting the position that the functions of the
enpl oyee at Hallnor are now entirely those of a clerical enployee
falling within its bargaining unit. The incunbent in the position
can therefore be found to be a nmenber covered by its collective
agreenent by accretion.

In the exceptional circunstances of this case, the Brotherhood' s
request for a remedy does not go that far. Qut of consideration for
the i ncunbent in the position, who is a long tine nenber of the
Transportati on Comuni cati ons Union who is nearing retirenent, the
Br ot herhood seeks only a declaration that upon his departure from
the position it be declared a position falling within the bargaining
unit of the Brotherhood. In the Arbitrator's view while that request
is unusual, it is not inappropriate, nor is it outside the purview
of the Arbitrator's renedial jurisdiction. As a party to the

coll ective agreenment it is open to the Brotherhood to forebear the
exercise of its rights for reasons which it deens appropriate,
provided that its election to do so does not violate the rights of
the Conpany. In the instant case, as the Conpany takes the position
that the incunbent is in any event a nenber of the Transportation
Communi cations Union, there can be no prejudice to its interests,
nor any violation of the provisions of the collective agreenent

bet ween the Brot herhood and the Conpany should the Arbitrator

acqui esce to the remedi al order sought by the Brotherhood.



For the foregoing reasons, the grievance is allowed. The Arbitrator
finds and declares that the position of Agent at Hallnor is a
position which falls within the bargaining unit of the Brotherhood.
The Conpany is directed, at such tine as the incunbent in that
position should retire or otherwi se | eave the position, to forthwith
assign its functions to a nenber of the bargaining unit of the

Br ot her hood.

Sept enber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



