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Appeal of the dism ssal of Loconotive Engi neer M Kovich, effective
29 January 1992.

JO NT STATEMENT OF | SSUE

On or about September 26, 1989 Loconotive Engi neer Kovich becane
entitled to mai ntenance of earnings protection as a consequence of
bei ng adversely affected by the closure of the termnal at Fort
Erie, Ontario. The terms and conditions governing such protection
were set out in Appendix "C'" to a Letter of Understanding dated 30
August 1989.

In May of 1991, an audit of his maintenance of earnings clains and
work record disclosed the M. Kovich had regularly been claimng and
receiving full entitlenent to naintenance of earnings even though he
had been booking off for miles on the representation that he had
accunul ated his maxi mum al | owabl e nonthly m | eage. He had been
following this practice since Novenber of 1989.

Fol l owi ng i nvestigation, M. Kovich was di scharged for theft through
the fraudul ent subnission of maintenance of earnings clains in the
amount of $27,692. 39.

The Brot herhood appeal ed the di scharge contending that M. Kovich
had subm tted his maintenance of earnings clains in accordance with
t he provisions of the collective agreement.

The Conpany di sagrees with the Brotherhood' s contentions, including
the Brotherhood' s stated interpretation of the terns and conditions
gover ni ng mai nt enance of earnings and those provisions of the
col | ective agreenent governing mleage regul ati ons, and has,
therefore, declined the appeal
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At the request of the Brotherhood, the hearing was adjourned by the
Arbitrator.
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AWARD OF THE ARBI TRATOR

The first issue raised in this grievance, which the parties agree is
properly before the Arbitrator, is the claimof the Brotherhood that
the grievor was denied a fair and inpartial investigation prior to
his di scharge, contrary to the provisions of article 71 of the
col l ective agreenent. Specifically, it alleges that the Conpany

vi ol ated the agreenment when the Conpany officer who conducted the
disciplinary interview of M. Kovich refused his request to be
represented by his own | awer during the course of the investigation
nmeeti ngs.

The facts pertinent to the issue relating to the investigative
procedure are not in substantial dispute. The collective agreenent
between the parties, like many collective agreenments in the railway
i ndustry, and others, in Canada, nekes provision for the hol ding of
a prelimnary inquiry by the enployer before the assessnent of

di sci pli ne agai nst an enpl oyee. Such provisions, which have existed
in the railway industry for decades, have been fashioned to provide
a mnimal degree of shop floor due process as a condition precedent
to the assessnment of discipline against an enpl oyee. The underlying
principle is that, before being disciplined, an enpl oyee shoul d have
a reasonabl e opportunity to know the precise nature of the
accusati on made agai nst himor her, with reasonable access to any
pertinent statenents or docunments in the possession of the Conpany,
and be afforded a fair opportunity to offer an explanation, response
or rebuttal to the information or material in the Conpany's
possessi on.

In the collective agreenent at hand, the investigation process is
governed by article 71, which provides, in part, as follows:

QQ NDENT71.1 QQ NDENTWhen an investigation is to be held the

| oconotive engi neer whose presence is desired will be properly
advised, in witing, as to the tinme, place and subject natter, which
will be confined to the particular matter under investigation.

QQ NDENT71. 2 QQ NDENTQQBOLDA | oconptive engineer will not be

di sci plined or dismssed without having had a fair and inpartia
hearing and his or her responsibility established. QQBOLD

QQ NDENT. .

QQ NDENT71. 4 QQ NDENTA hearing shall be held and the | oconptive
engi neer advised in witing of the decision within twenty-eight

cal endar days fromthe date of the |oconotive engineer's statenent,
unl ess as otherw se nutually agreed.

QQ NDENT71.5 QQ NDENTQQBOLDAt the hearing the | oconptive engi neer
if he or she so desires, may have an accredited representative of

t he Brotherhood of Loconotive Engi neers present who will be accorded
the privilege of requesting the presiding officer to ask questions
for the record which have a bearing on the responsibility of the

| oconpti ve engi neer. The | ocomptive engineer to be given a clear
copy of his or her statenent.QXBOLD



QQ NDENT71.6 QQ NDENTQQOBOLDA | oconotive engi neer and his or her
accredited representative shall have the right to be present during
t he exam nation of any w tness whose evi dence may have a bearing on
the | oconptive engineer's responsibility to offer rebuttal through
the presiding officer by the accredited representative. The Loca
Chai rman and/ or General Chairman to be given a copy of statenments of
such wi tnesses on request. QQBOLD

QQ NDENT[ enphasi s added]

In the spring and summer of 1991, followi ng an audit of certain wage
claims nmade by M. Kovich, the Conpany had grave concerns that he
had knowi ngly and systematically processed fraudul ent wage clains in
excess of $27,000.00. Follow ng due notice, in accordance with
article 71.1 of the collective agreenent, an investigative hearing
was convened by the Conpany, conmenci ng Septenber 30, 1991 at

Ni agara Falls. The investigation was conducted by M. R J. Chorkawy,
Manager Train Service. M. Kovich appeared at the investigation in
the conpany of his accredited union representative, M. S. Birtles.
In response to a question fromthe investigating officer, M. Kovich
confirmed that he was properly notified of the investigation, but
that he had been told in advance that he would not be allowed to
have his own | awyer available at the investigation. The

i nvestigating officer then confirmed that understanding for the
record, stating, in part:

QQ NDENT"The 1.1 collective agreenent allows an accredited
representative of the B. of L. E. to be present at the investigation
and as such the request to have legal council [sic] was denied."

The investigation was | engthy, as it involved a detailed exam nation
of a substantial nunber of mileage clainms subnmitted by the grievor
over a nunmber of months conmencing in November of 1989, and
extending to August of 1991. The investigation occupied a total of
fourteen days, and was conpl eted on or about Novenber 28, 1991. It
is common ground that all relevant statenents and docunments were
provided to the grievor and his Union representative, and that a
nunber of persons from whom statenents had been obtai ned were nade
available to the grievor and the Brotherhood's representative for
guestioning at the investigation

The narrow i ssue raised is whether article 71 of the collective
agreement was violated by the refusal of the Conpany's investigating
officer to allow M. Kovich to be represented by his own | awer
during the course of the Conpany's disciplinary investigation. For
the purposes of clarity, it should be stressed that M. Kovich
sought to have his personal |awer present, and did not seek to have
a union |lawer present, although it appears clear that the Conpany's
position woul d have been no different had the request involved a

| awyer retained by the Brotherhood. The question to be resolved is
whet her the right to a "fair and inpartial” investigation contained
in article 71.2 is deened satisfied when an enpl oyee is assisted in
an investigation by an accredited union representative, or whether,
as the Brotherhood contends, that right confers an independent right
of representation by the enployee's personal |egal counsel. For the
sake of clarity, it should be noted that this case does not involve
the possibility of representation by an accredited union
representative who is legally trained, an issue that did not arise
and was not argued.



Counsel for the Brotherhood subnmits that article 71.5 of the
col l ective agreenent does not prohibit the right of an enpl oyee to
be represented by a lawer. Stressing that articles 71.2 and 71.5
are fashioned for the benefit of the enpl oyee, Counsel submts that
the enpl oyee's hest interests may not be sufficiently served by
representation linmted to an accredited Union representative. In
this regard, he submits, article 71.2 mandates the presence of |ega
counsel to ensure that the investigation be both fair and inparti al
He stresses that that is particularly so in the context of the

| engt hy and conpl ex investigation in which M. Kovich was invol ved.
He further submits that the seriousness of the charges nade agai nst
M. Kovich, which were crimnal or quasi-crimnal in nature, further
justifies the view that he was entitled to the representation of a

| awyer during the course of the Conpany's investigation. Counse
notes that statenents made by the grievor could not only prejudice
his job security but could also nake himliable to crimna
prosecution. He subnits that given the seriousness and conpl exity of
the charge and of the investigation itself, the assistance of |ega
advi ce and expertise would have been beneficial to the grievor and
woul d have ensured a fair and inpartial hearing.

By way of precedent, Counsel for the Brotherhood refers the
Arbitrator to a prior decision of this Ofice in a case between
Canadi an Pacific Limted and the Brotherhood of Miintenance of Wy
Enmpl oyees, QOBOLDCROA 1406QQBOLD, (QQ TALI CSept enber 11,

1985QQ TALIC), a decision ultimtely sustained by the Quebec Court
of Appeal in QQBOLDBrotherhood of Mintenance of Way Enpl oyees v.
Canadi an Pacific Ltd.; Kates M s-en-causeQQBOLD (1991) 81 D.L.R
(4th) 511. In that case the Court upheld the arbitrator's decision
that the right to a "fair and inpartial investigation"” prior to
discipline inplied a right of representation by |egal counsel
Counsel for the Conpany submits that there has been no violation of
the requirenment of a fair and inpartial investigation mandated by
article 71 of the collective agreenent. He stresses that the
procedure contenpl ated under article 71 has evol ved over nany years,
pursuant to an understandi ng between the parties to provide a
certain set of procedural protections to enployees prior to

di scipline. He argues that the nmutual rights of the parties, as wel
as the rights of the enployee, arise in the context of a relatively
i nformal and non-1legalistic procedure intended to be conducted by,
and anong, |ay persons. He enphasizes that over the course of many
years the parties have never equated the right to representation by
"an accredited representative of the Brotherhood of Loconotive

Engi neers" to representation by |egal counsel of the enployee's
personal choice, or indeed by any |egal counsel. He notes that the
concern for informality and expedition in the investigation process,
whi ch has | ong been shared by the parties, was nost recently
reflected in addendum 49, titled "New Discipline Progrant

i ncorporated into the collective agreenment on April 23, 1986. The
pur pose of that addendum in part, is to avoid delay and obstruction
of the proceedi ngs by abuse of the right of consultation between the
enpl oyee and his or her accredited representative. Addendum 49
provides, in part, as foll ows:



QQ NDENTThe enpl oyee under investigation may discuss with his
accredited representative any questions directly related to and
having a bearing on the alleged irregularity under review However,
this practice is not to be abused so as to inpede investigation

t hrough the enpl oyee hol di ng such discussions prior to answering
routi ne questions, such as name, occupation, work | ocation, hours of

work, etc. Also, the accredited representative will be permtted to
rai se questions through the officer conducting the investigation
during the course of the investigation. It will be the

responsibility of the investigating officer to rule on whether or
not such questions are relevant. Whether considered rel evant or
irrelevant, the question and answer will be recorded. It is to be
enphasi zed that any advice given by the accredited representative to
the effect that the enployee under investigation should not answer a
rel evant question will not be accepted by the officer conducting the
i nvestigation. The investigation will be conducted in a proper and
dignified manner and at all tinmes under the control of the person
conducting the investigation. The role of the accredited
representative as well as the officer conducting the fornal

i nvestigation will be nonitored by the Union/ Managenent Regi ona

Moni toring Committee.

In the Arbitrator's viewit is also instructive to reproduce the
portion of addendum 49 which i mmedi ately precedes the passage
reproduced above. The addendum takes the formof a letter dated
April 23, 1986, signed jointly by the officers of the Conpany and
the General Chairnman of the Brotherhood. As its text reveals, it was
i ntended to address the concerns of nobre than one union with respect
to disciplinary investigations within the Conpany's operations. On
occasion it makes particular reference to the United Transportation
Uni on, the bargai ning agent which represents trai nmen and
conductors. The letter traces the origins of the investigation
process, noting that what had originated as a relatively infornal

i nvestigative process, during which an enpl oyee ni ght be acconpanied
by a "fell ow enpl oyee", it had grown sonmewhat in scope and
formality, in response to the wi shes of the unions. As appears from
t he docunent, the Conpany expressed substantial reservations that
the efficiency and informality of the process should not be inpeded,
and received the assurances of the Unions in that regard. These
understandi ngs are clearly reflected in the follow ng passage from
the appendix jointly incorporated by the parties within the terns of
their collective agreenent, appearing at page 371 of Collective
Agreenment 1.1:



QQ NDENTOne of the changes to the formal procedure requested by the
Unions dealt with the role of the "fell ow enpl oyee" appearing at

i nvestigations. The Unions wanted this role redefined with the view
to expanding his responsibilities at a formal hearing. In fact, the
role of the fell ow enpl oyee has evol ved t hrough changes brought
about by di scussion between the parties and various deci sions of
Arbitrators through the past several years. It is clear that the
presence of the fellow enployee is not that of a nmere observer and
that certain rights have now been accepted by the parties. (The

U T.U.[T] have requested, and it was agreed, that for the duration
of this trial project, the termaccredited representative will be
used in place of fellow enployee. Accredited representative is the
termcurrently used insofar as | oconptive engineers are concer ned.
However, the termfellow enployee will continue to apply with
reference to the U T.U [E].) However, in noving beyond this
threshol d, the parties have acknow edged that the additional rights
provi ded the accredited representative will in no way undernine the
current procedure which is designed to bring out the facts of the
case and to provide for a fair and inpartial hearing. It is in the
light of this understanding that the Conpany is prepared to define
the role of the accredited representative appearing at a form

i nvestigation.

Counsel for the Conpany notes that, in accordance with other parts
of the addendum the Conpany undertook to provide training to both
Conmpany and Union officers with respect to the conduct of

di sciplinary investigations. This, he subnmits, reflects an
understandi ng on the part of the Brotherhood that representation by
an accredited union representative constitutes appropriate
representation for the purposes of a fair and inpartia

i nvestigation under article 71 of the collective agreenent. In the
case at hand, he submits that the presence of M. Steve Birtles, an
accredited representative of the Brotherhood of Loconotive

Engi neers, in attendance with M. Kovich at the investigation, fully
satisfies the intent of the provisions of articles 71.2, 71.5 and
71.6 of the collective agreenent.

Counsel notes that the intention of the parties is further reflected
in paragraph 2 of appendix A to addendum 49 of the collective
agreenent. Under that provision the concept of a "formal"”

i nvestigation is established for certain serious offences. Paragraph
2(d), appearing at pp. 376-77 of the collective agreenent provides,
in that regard, as follows:



QQ NDENT2. (d) QQ NDENTThe enpl oyee may have an accredited
representative appear with himat the investigation. At the outset
of the investigation, the enployee will be provided with a copy of
all the witten evidence as well as any oral evidence which has been
recorded and has a bearing on his responsibility. The enpl oyee and
his accredited representative will have the right to hear all of the
evi dence submitted and will be given an opportunity through the
presiding officer to ask questions of the wtnesses (including
Conmpany Officers where necessary) whose evi dence nay have a bearing
on his responsibility. The questions and answers will be recorded
and the enpl oyee and his accredited representative will be furnished
with a copy of the statenent.

Counsel for the Conpany further points to the constitution of the

Br ot herhood of Loconptive Engi neers, stressing that it distinguishes
between the role of |legal counsel and the role of accredited union
representatives in the affairs of the Brotherhood. He draws to the
Arbitrator's attention the portion of the constitution which he

mai ntai ns circunscribes the authority of the Brotherhood to enpl oy
counsel " to defend the B. of L.E. against any action brought
against it arising out of its |abor activities; to defend any nenber
who may be prosecuted under the Crimnal Code, or sued under the

civil law, for his connection with any accident occurring while in
the performance of his duties as a Loconotive Engi neer, or other
servi ce defined under Section 26 -- Statutes and to prosecute any

claimof the B. of L.E. on behalf of its protective departnment." as
appearing in Section 7(r) of the constitution of the Brotherhood of
Loconoti ve Engi neers.

| turn to consider the nerits of the parties' positions. Firstly, |
must say that | have sone difficulty with the |ast argunent advanced
by the Conmpany. In ny view the internal nmanagenent of the

Brot herhood, including its constitution, bylaws and policies, can be
of little probative weight in understanding the nutual intention of
the parties with respect to the meani ng and application of their
col l ective agreenent. The sane m ght be said of directives and
policies generated internally and unilaterally by the Conpany. In
the end, the fundanental question nmust be what the parties nmutually
i ntended by the concept of a fair and inpartial hearing within the
meani ng of article 71 of their collective agreenent, and in
particul ar whether that concept inplies the right of an enployee to
representation by his or her personal |egal counsel during the
course of a disciplinary investigation.



In the Arbitrator's view the decision in QQBOLDCROA 1406QQBOLD, and
t he judgenent of the Quebec Court of Appeal in relation to that
award, nust be considered carefully. Firstly, it must be stressed
that boards of arbitration are not strictly bound by a doctrine of
QQ TALI Cstare decisisQA TALIC. In other words, a board of
arbitration is not legally bound to follow the decision of a prior
board of arbitration, even as it might pertain to the interpretation
of the sane provision and sane coll ective agreenent between the sane
parties. That is not to say that precedent is without any
authoritative value. Boards of arbitration, including this Ofice,
general |y recogni ze the inportance of settled decisions, and do not
depart lightly fromthe interpretations of prior boards of
arbitration. Nevertheless, the prevailing view anong Canadi an | abour
arbitrators is that they may properly depart froma prior
interpretation nade by another board of arbitration if they are
satisfied that that interpretation is clearly wong. The accepted
approach was expressed by then Professor Laskin in QQBOLDBrewers

War ehousing Co. Ltd. QQBOLD (1954), 5 L.A. C. 1797 at p. 1798 in the
foll owi ng termns:

QQ NDENTIt is not good policy for one Board of Arbitration to refuse
to follow the award of another Board in a sinmlar dispute between
the sane parties arising out of the sane Agreenent where the dispute
i nvolves the interpretation of the Agreenent. Nonetheless, if the
second Board has the clear conviction that the first award is wong,
it isits duty to deternine the case before it on principles that it
bel i eves are applicable.

(QQ TALI CSee al soQQ TALI C QQBOLDCROA 172QQBOLD QQ TALI Cand see,
general |y, Brown and BeattyQQ TALI C, QQBOLDCanadi an Labour

Arbitrati onQQBOLD, QQ TALICThird edition, 1:3000.QQ TALIC)

I n QOBOLDCROA 1406QQBOLD the union clainmed that the enpl oyee had
been denied a right to a fair and inpartial investigation. That case
i nvol ved an allegation that the grievor had engaged in the theft of
conpany property, which culmnated in his discharge. It appears from
the award that the enployee was in fact subject to crimnal charges
arising fromthe alleged theft at the time of the investigation. The
pertinent provisions of the collective agreenent of between Canadi an
Pacific Limted and the Brotherhood of Muintenance of Way Enpl oyees
were as foll ows:

QQ NDENT18. 1 QQ NDENTNo enpl oyee shall be suspended (except for

i nvestigation), disciplined or discharged until he has had a fair
and inpartial investigation and his responsibility established.

QQ NDENT18. 2 QQ NDENTWhen an investigation is to be held, the

enpl oyee will be notified of the time, place and subject matter of
such hearing. He may, if he so desires, have a fell ow enpl oyee

and/ or accredited representative of the Brotherhood present at the
hearing and shall be furnished with a copy of his own statenent and,
on request, copies of all evidence taken



It is arguable, for the purposes of this award, that QUBOLDCROA
1406QQBOLD coul d be distinguished or treated as being of only
persuasive value, as it relates to the collective agreenent of

anot her enpl oyer and another union. In nmy view however, to take so
techni cal an approach would be to ignore the substantial simlarity
bet ween the above provisions and articles 71.2 and 71.5 of the
col l ective agreenent at hand and the realities of the industry. The
only significant difference between the provisions in QUBOLDCROA
1406QQBOLD and the case at hand appears to be the right to ask
guestions which vests in the accredited union representative under
the instant collective agreement. More inportantly, for the purposes
of this Ofice, the provision for a "fair and inpartia

i nvestigation" appearing in the collective agreement in QQBOLDCROA
1406QQBOLD, as well as the collective agreenent at hand, is found in
a substantial nunber of other collective agreenents within the
railway industry. G ven the inportance of the issue to the parties,
it is, | think, appropriate to deal squarely with the issue of the
precedential value to be accorded to QUBOLDCROA 1406QQBOLD

Firstly, it nust be determi ned whether, as Counsel for the

Br ot herhood submits, the decision of the Quebec Court of Appeal is
to be taken as having substantively confirmed the interpretation of
the collective agreenent nmade by the arbitrator in QQBOLDCROA
1406QQBOLD. I n that case the arbitrator found that the concept of a
fair and inpartial hearing extended to the right of an enployee to
be represented by his own |awer at the disciplinary investigation
hel d by the conpany. If the decision of the Quebec Court of Appea
reflects a finding by that Court, on the nerits, that the collective
agreenent in that case must be so construed, it would be difficult
to escape the conclusion that the concept of a "fair and inpartial”
hearing contained in the collective agreenent at hand can invol ve
anyt hing | ess.

Bef ore addressing that question, it is inportant to appreciate
certain fundanmental principles with respect to the nature of

judicial review. Traditionally, at common |aw, the courts exercised
a jurisdiction to review the decisions of administrative tribunals,

i ncluding boards of arbitration, under three heads: for breaches of
natural justice, excess of jurisdiction and errors of |aw on the
face of the record. This they did, generally, by the exercise of the
common |aw writs of QQ TALI CmandanusQQ TALI C, prohibition and

QQ TALI Ccertiorari QA TALIC. In a nunber of jurisdictions those wits
have been subsuned into statutes governing judicial review. In the
provi nce of Quebec boards of arbitration, including boards under the
QBOLDCanada Labour CodeQXBOLD, are reviewed by the Superior Court,
with appeal to the Quebec Court of Appeal, by neans of an
application for evocation. Under that procedure, if the Court is
satisfied that a board of arbitration has made an error which goes
toits jurisdiction, it may quash its award.



Judicial review is not an appeal or a consideration QQ TALI Cde
novoQQ TALIC by a court of the merits of a decision rendered by a
board of arbitration. It is, rather, a consideration by the court,
in the light of established principles, as to whether a board of
arbitration has overstepped its bounds in one of three ways: an
error which violates the rules of natural justice, an error which
exceeds the tribunal's jurisdiction or an error of |aw on the face
of the record.

In certain jurisdictions, as under section 58 of the QUOLDCanada
Labour CodeQXBOLD, which applies to this Ofice, tribunals have been
afforded the statutory protection of a privative clause. Section 58,
for exanple, provides as follows:

QQ NDENT58 QQ NDENT(1) QQ NDENTEvery order or decision of an
arbitrator or arbitration board is final and shall not be questioned
or reviewed in any court.

QQ NDENT(2) QQ NDENTNo order shall be nade, process entered or
proceedi ng taken in any court, whether by way of injunction

QQ TALI Ccertiorari QQ TALIC, prohibition, QQ TALI Cquo

war rant oQQ TALI C or otherw se, to question, review, prohibit or
restrain an arbitrator or arbitration board in any of his or its
proceedi ngs under this Part.

Privative clauses such as the one reproduced above have not been
interpreted by the courts as ousting their supervisory authority in
matters which go to the jurisdiction of a board of arbitration. In
this regard errors in respect of the application of the rules of
natural justice are treated as jurisdictional, as indeed are any
errors which a court deens to be so flagrant in the application or
interpretation of the agreement as to take the matter outside of the
jurisdiction of the arbitrator. For exanple, if it is found that an
arbitrator has effectively altered the ternms of a collective
agreenent, or has refused to answer a question submitted to himor
her, or has answered a question which has not been submtted, an
excess of jurisdiction may be found.



The law of judicial reviewis conplex, and its rules and principles
defy sinple restatement. It appears generally accepted, however,
that a statutory privative clause has the effect of substantially
narrowing, if not elimnating, error of law on the face of the
record as a basis of judicial review of the decision of consensually
established boards of arbitration. That woul d appear to be
particularly so as regards the interpretation of a collective
agreenent. (QQ TALICSee, e.g., QQ TALI C QQBOLDRe Wardair Canada and
Canadian Airline Flight Attendants Assn. QQBOLD QQ TALI C(1988), 63
OR (2d) 471 (Ont. Div. Ct.); QQ TALI C Q@BOLDCanadi an Uni on of

Publ i ¢ Empl oyees, Local 963, v. New Brunswi ck Liquor

Cor porati onQQBOLD QQ TALI C[1979] 2 S.C. R 227QQ TALIC) In other
words, in the face of a privative clause, the courts have generally
adopted an approach of curial deference to boards of arbitration
with respect to the deternmination of an issue, such as the
interpretation of a provision of a collective agreenent, which the
court deens to be clearly within the jurisdiction of the board. This
i nvol ves a recognition of the intent of Parliament or a |legislature
that the decision should be left to the expert tribunal statutorily
charged with making it. Consequently, if it is satisfied that the
procedures followed respected the rules of natural justice and that
there was a reasonabl e basis upon which the conclusion could be
honestly arrived at, a court will not substitute its own view for
that of the arbitrator, even if it should not agree with his or her
interpretation. In other words, where honest opinions may differ, so
long as a board of arbitration remains within the confines of its
jurisdictional boundary, it has "the right to be wong", and its
conclusion will not be disturbed by a court upon judicial review.
(QQ TALClI See, generally, Brown & BeattyQQ TALIC, QMBOLDCanadi an Labour
Arbitrati onQQBOLD, QQ TALICThird edition, 1:5300; 1:5400.QQ TALIC)
It is, | think, inportant to bear the foregoing principles in mnd
when considering the decision of the Quebec Court of Appeal in the
judicial review of QQBOLDCROA 1406QXBOLD. The full decision of the
majority of the Court, delivered by Vallerand, J.A reads as

foll ows:

QQ NDENTThi s case presents once again the issue of whether an
arbitrator's error which has the effect of changing a collective
agreement is one going to jurisdiction.

QQ NDENTAny error, of course, which affects the interpretation of a
col l ective agreenent produces changes in the agreenent which add to
the losing party's obligations or subtract fromhis or her rights.
If this test were applied to any interpretation nade by an
arbitrator, without regard for whether or not the interpretation is
reasonable, it would nean that any interpretation is a matter going
to "jurisdiction".

QQ NDENTIt is well established, however, that an inferior tribunal
has jurisdiction to interpret such agreenments except when the
interpretati on cannot be supported by the text.



QQ NDENTSection 18.2 of the agreenment, reproduced by ny coll eague
Kaufman J. A., does not explicitly prohibit a |awer from attending.
There is no doubt, however, that one could find an inplicit
prohibition, as did nmy colleague, follow ng the judge at first

i nstance and di sagreeing with the arbitrator However, as art. 18.2
is silent on the point and because art. 18.1 inposes a "fair and
impartial investigation," the arbitrator concluded that the
assistance of a |lawer was pernitted. QQBOLDW t hout expressing any
opinion with regard to the propriety of this conclusi onQQBOLD, it is
my view that the arbitrator's decision is in keeping with the text
of the agreenent and does not, therefore, require intervention and
review by the Superior Court, given the presence of a "privative

cl ause".

QQ NDENTW th respect, | amof the view that the appeal should be

al l owed and that the application for evocation should be dism ssed.
QQ NDENT[ t ransl ati on]

QQ NDENT[ enphasi s added]

In the result, the Court restored the decision of the Arbitrator in
QOBOLDCROA 1406QQBOLD. It is, | think, paranount to appreciate that
in so doing the Court did not endorse either the reasoning or the
conclusion of that award. Rather, the mgjority of the Court

exerci sed deference towards the arbitrator and linited itself to
expressing the view that his conclusion that the enpl oyee was
entitled to the representation of a |awer during an investigation
was one which the arbitrator could reasonably reach on the | anguage
of the agreenment before him Its decision, the Court stressed, was

" Wi t hout expressing any opinion with regard to the propriety of
this conclusion ..."

It is clear fromthe foregoing that the decision of the Quebec Court
of Appeal cannot be taken as an endorsenent of the interpretation of
the concept of a fair and inpartial investigation pronounced by the
arbitrator in QQBOLDCROA 1406QQBOLD. It is, at npbst, a recognition
by the Court that the decision rendered by the arbitrator was within
his jurisdiction. In the circunstances, for the purposes of the case
at hand, | nust therefore view QQBOLDCROA 1406QQBOLD as havi ng no
nore and no | ess authority than any other prior award of this

O fice. The issue then beconmes whether, for the purposes of the case
at hand, it should be foll owed.

After nmuch consideration, | amsatisfied that it should not. Upon a
careful review of the evidence presented in the instant case, and
bearing in m nd the general jurisprudence of this Ofice which has,
for many years, been called upon to consider and comment on the
nature of disciplinary investigations sinmlar to those contenplated
under article 71 of the collective agreenent, with the greatest
respect to its author, I amdrawn conpellingly to the conclusion
that the decision in QUBOLDCROA 1406QQBOLD is wong and shoul d not
be fol |l owed.



The anal ysis which |eads to that conclusion nust begin with first
principles. At common |aw, under the |aw of naster and servant,
there is little, if anything, which circunscribes the right of an
enpl oyer to question an enployee, in a reasonable manner, with
respect to the enployee's performance of his or her duties. There is
no law, nor principle of law, of which | am aware which would afford
to the enployee a right to be represented by his or her |awer in
any such conversation. Mreover, the refusal to answer questions, to
the extent that they are appropriate and pertinent to the

enpl oyer - enpl oyee rel ati onship, could, of itself, be grounds for

di scipline. That reality does not reflect any unfairness or

hardship. Rather, it is a natural incident of the fidelity and
accountability intrinsic to the enployer-enpl oyee relationship. It
is fundamental, if not self-evident, that an enpl oyer which assigns
to an enpl oyee certain duties in the furtherance of its enterprise
nmust have a right to supervise and eval uate that enpl oyee's
performance of those duties. The enployer's right of supervision, of
necessity, involves the ability to question the enployee directly as
to whether he or she has discharged or failed to discharge the tasks
or obligations assigned.

The duty of an enployee to be accountable to the enpl oyer and answer
reasonabl e questions pertinent to his or her performance is no | ess
real when the enployee is represented by a trade uni on. However,
many col | ective agreenents provi de sone adjustnment in the rights of
enpl oyees where such inquiries are made. \Wen enpl oyees are
represented by a trade union, nopst collective agreenents nake sone
provision for the right of the enployee to be acconpani ed either by
a fell ow enpl oyee or by a union representative in any interview
whose purpose is the investigation of the conduct of the enpl oyee
whi ch could result in sone neasure of discipline.

Uni on representation in disciplinary interviews, now w dely
accepted, serves a nunber of purposes. At the nost basic |evel, the
enpl oyee has the benefit of a third person who can serve as a
witness to the exchange between the enpl oyee and the enployer. The
right of union representation also gives to the enpl oyee severa

ot her benefits. Firstly, the union officer who attends may gain a
nore i mredi ate understandi ng of a di spute between the enpl oyer and

t he enpl oyee, and thereby be better informed to handl e a subsequent
grievance. Additionally, a union representative may provide
assistance to the enployee in the form of objective and consi dered
advice during the course of the interview. Union representation can
al so, at tines, pernmit the input of an experienced person whose

t houghts or suggestions, whether they relate to i ssues of fact or
the interpretation of the collective agreenent, may give the

enpl oyer pause, and assist in ultimately sorting out the question
under investigation in a manner that is nutually satisfactory. Also,
the presence of a union representative nmay safeguard agai nst the
meki ng of concessions or agreed interpretations of the collective
agreenent or practices in the workplace which go beyond the

i ndi vi dual enpl oyee's case, and which could adversely affect the

| arger interests of the union and its nenbership. These are but the
nost obvi ous consequences of representation by a union
representative in a disciplinary interview conducted under the termns
of many contenporary coll ective agreenents.



In the railway industry disciplinary investigations take on a
particul ar significance which relates directly to the grievance and
arbitration process found generally within the industry. The
Canadi an Railway O fice of Arbitration has long followed a procedure
whereby hearings are substantially expedited in cases involving
discipline. This is due, in large part, to the fact that the parties
are required to make their subnmissions in a witten brief. It is
common for the parties to include as an exhibit in their arbitration
briefs the witten record of the questions and answers taken during
the course of a conpany's disciplinary investigation. In many cases
that record becones the substance of the evidence presented, at

|l east to the extent that the parties do not disagree as to the truth
or validity of its contents. To that extent, the disciplinary

i nvestigation conducted under the terns of a collective agreenent
can be intrinsic to the grievance and arbitrati on system fashi oned
by the parties for the disposition of their disputes. (QQ TALI CSee
M G. Picher, "The Canadi an Railway O fice of Arbitration: Keeping
Gri evance Hearings on the Rails", in Kaplan, Sack and

Gunder sonQQ TALI C, QQBOLDLabour Arbitration Year Book, Vol. |1QQBOLD
QQ TALI C(Toronto, 1991) at p.37. QQAA TALIC) The rules of this Ofice,
however, |eave anple scope for the further resolution, at the
arbitration hearing, of disputes, whether factual or otherw se. At
arbitration the parties are able to present the testinony of

Wi t nesses under oath, and may, if they choose, be represented hy

| egal counsel. Through arbitration, as contenplated under the
QBOLDCanada Labour CodeQ@BOLD, the enployee has his or her "day in
court", with all of the protections that that may inply.

On what basis can it be concluded that, by the ternms of article 71
of the instant collective agreenent, the parties intended the sane
measure of protection, including the right to | egal counsel, to be
avai l abl e to an enpl oyee at the very prelimnary stage when the
Conpany attenpts to hold an internal investigation to air the facts
of an incident before proceeding to any decision as to possible

di scipline? | can see none that is conpelling. As this Ofice has
noted on prior occasions, disciplinary interviews, which are
virtually an everyday event in the day to day operations of a

rail way, were not intended to be conducted according to judicia
standards, on the nodel of a civil or crimnal trial, or indeed of
an arbitration hearing. As reflected in the | anguage of the instant
col l ective agreenent, and the practice of decades, such

i nvestigations have been intended as a relatively informal process
whereby persons familiar with railway operations and, to sone
extent, with collective agreenents, may cone together to exchange
guestions and answers, as well as docunments, in an effort to clarify
the facts surrounding the actions of one or nore enployees in a
ci rcumst ance which could give rise to discipline. Wiile certain
m ni mum st andards of due process are observed, the emphasis, as
reflected addendum 49 to the collective agreenent, is sinply "
bring out the facts of the case and to provide for a fair and

i mpartial hearing." The object of the investigation is not to nmake a
final determination as to the guilt or innocence of the enployee
involved or, to put it differently, to resolve whether there is just
cause for discipline. At nost, the investigation is to provide the
Conpany with a basis for its own opinion in that regard, upon which
it may or may not decide to proceed with further action

The foregoing viewis anply reflected in the jurisprudence. In

to



QABOLDCROA 628QQBOLD, which concerned other parties, the follow ng
comment was made by the arbitrator:



QQ NDENT. .. The Conpany's investigations of what may appear to be

di sciplinary matters are not judicial or quasi-judicial proceedings
as are, for exanple, arbitration hearings. ...

Further, in QUBOLDCROA 1163QQBOLD this Ofice ruled as follows, in
the context of another collective agreenent with simlar provisions:
QQ NDENTIt is my view that the enployer's obligation to hold a fair
and inpartial hearing is for the purpose of ensuring that al

rel evant facts pertinent to an alleged infraction are disclosed in
order that an informed decision with respect to the discipline my
be made. The hearing's function is principally a fact finding

m ssion. Article 24.5 is designed to make certain that the facts
energe in a fair and proper nmanner.

QQ NDENTThe procedure anticipated under Article 24.5 is not a
judicial or quasi-judicial exercise. Although the requirenents of
Article 24.5 ensure a mninmum standard of fairness and inpartiality
in the conduct of a hearing the rules of natural justice or "due
process" that apply to the courts and adm nistrative tribunals, such
as arbitration boards, do not apply to hearings conducted under
Article 24.5 of the collective agreenent.

It istrite to say that the elenments of what the parties to a

col lective agreenent intend by a "fair and inpartial"™ investigation
nmust, to sone extent, depend of the specific wording of the
procedural provisions which they adopt. I n QUBOLDCROA 1575QQBOLD, a
case involving CP Express & Transport Ltd. and the Brotherhood of Railway,
Airline and Steanship Clerks, Freight Handl ers, and Express and
Station Enpl oyees, the Union clainmed that the Conpany's refusal to
allow a Union representative to cross-exam ne a person whose
statement was given was in violation of the standard of a fair and
inmpartial inquiry. The arbitrator rejected the Union's objection and
commented as foll ows:

QQ NDENTCROA Case #1562, which arose under a different Collective
Agreenent, is instructive in that it also concerned a Union's
objection to an alleged violation of the Collective Agreement, on
the grounds that evidence taken in an investigation hearing was not
subj ect to cross-exanination. The Award finds that the right to a
"fair and inpartial investigation" does not necessarily inport the
right to the procedural trappings of a full blown trial, including
right to counsel and the right to cross-exam ne statenents nmade. It
notes that so long as the grievor is not subjected to

cross-exani nation there would appear to be no departure fromthe
standard of fairness if other witnesses are al so not cross-exani ned.
Lastly, it was noted that if the parties had intended to confer upon
the grievor the right to cross-exam ne other w tnesses, that right
woul d have been expressly provided, as has been done in the |anguage
of other Collective Agreenents.



QQ NDENTI am satisfied that the principles expressed in CROA Case
#1562 apply in the instant case. Article 8.1 of the Collective
Agreenment mandates that no enployee is to be disciplined or
dismissed "...until after a fair and inpartial investigation has
been held..." Article 8 is clear in its elaboration of procedura
rights of the enployee at the tine of an investigation. Article 8.2
i nsures adequate notice of the time, place and subject matter of the
i nvestigation. Article 8.3 confers upon the enployee the right to be
acconpani ed and assisted by a fell ow enpl oyee or Union
Representative. Article 8.4, in turn, guarantees that an enpl oyee
may be present while any w tnesses whose evidence may touch on his
responsibility are exam ned, or alternatively, has a right to a copy
of that evidence in a witten form Next, the Article confers upon
the enpl oyee the right to "offer rebuttal" to any evi dence agai nst
him In the Arbitrator's view that nust be construed as the right to
of fer his own evidence, or the evidence of other w tnesses, in
rebuttal. It would, in ny view, strain the plain nmeaning of the

| anguage, and be inconsistent with the overall intention of Article
8 of the Agreenent, to interpret those words as inplicitly
conferring a right of cross-exam nation.

QQ NDENTThat interpretati on would, noreover, offend the practica
sense of Article 8.4. To the extent that sone or all of the evidence
adduced m ght be conveyed to the grievor in a witten form rebutta
could not take the form of cross-exam nation. It nust be borne in
mnd that in framng the provisions of Article 8 the parties have
given effect to their nutual interest to have investigative
procedures proceed expeditiously and informally, while guaranteeing
certain procedural standards to the enpl oyee concerned. Had they

i ntended cross-exam nation to be part of that procedure, they could
have so provided. Absent such a provision, given the |anguage and
purpose of Article 8, the Arbitrator cannot conclude that Article
8.4 is intended to confer a right to cross-exam nation. It should
per haps be stressed, however, that if a grievor is hinself
cross-exani ned, the requirenent of a fair proceeding would, in al
l'ikelihood, inply that he be given the same right with respect to

ot her witnesses.

As the foregoing passage indicates, the standard of what is fair may
depend not only on the | anguage of the collective agreement which
governs the proceedi ngs, but also on the facts disclosed in any
particul ar case. In keeping with the observations made i n QQBOLDCROA
1575QQBOLD, it is at least arguable that a violation of the precepts
of fairness mght be found if an enployee or his or her union are
deni ed the assistance of a |lawer at an investigation neeting where
the enpl oyer's own solicitor is in attendance to advise the

i nvestigating officer. To the best of my know edge, insofar as the
records of this Ofice disclose, no such case has ever arisen
Clearly, an inbalance of that kind did not present itself in the
case at hand.



O course, these observations raise the converse question as to
whet her the bal ance of "fairness" is maintained if an enployee is
represented by | egal counsel at a disciplinary interview in which
the enpl oyer does not have such representation. In practica
reality, the prospect of one party being so represented suggests the
i kelihood that the other party will seek sinilar representation
resulting in an escal ation of process not intended or contenpl ated
by the collective agreenent. The likelihood of that result was
touched upon in the dissenting opinion of Kaufrman, J. A in the

deci sion of the Quebec Court of Appeal, reproduced bel ow

The instant collective agreement, |ike others in the railway

i ndustry, has been negotiated and renegotiated in the know edge of
the rulings of this Ofice with respect to what constitutes a fair
and inpartial investigation, and the overriding inportance of
safeguarding infornmality and straightforward conmuni cation in such
proceedi ngs. As was observed in QQBOLDCROA 1819QQBOLD:

QQ NDENT. .. This Ofice has |ong recognized that while collective
agreenents do provide inmportant procedural protections for enployees
during the course of the Conpany investigations, those procedures
shoul d not be elevated to the I evel of judicial proceedings fraught
with undue technicality (QQ TALI CseeQQ TALI C QQBOLDCROA 575QQBCLD) .
Two fundanmental aspects of the disciplinary investigation bear
repeating. Firstly, the original and ultinmate purpose of the inquiry
is to enable the enployer to obtain the fullest possible

i nformati on. Secondly, the statenents nade during such a proceedi ng
are not, absent the agreenment of the parties, binding on an
arbitrator who is subsequently seized of a grievance agai nst

di scipline which flows fromthe investigation. These cornerstone
consi derations were well expressed by Arbitrator J.F. W Weatheri |
in an unreported award in the railway shopcraft industry,
QMBOLDCanadi an Nati onal Railways and Division No. 4, Railway

Empl oyees' Departnent, A F. of L. -- C 1.0 Q@BOLD, dated March 29,
1977, a grievance agai nst discharge on behal f of Mchinist W

Hof fman. In that case the enpl oyee was discharged followi ng an
assault on a fellow enpl oyee. The Uni on sought to inpugn certain
statements gathered in the Conpany's investigation, and suggested
that the arbitrator should place greater reliance on statenents nmade
by the discharged enpl oyee to a board of referees which heard an
application which he brought under the QBOLDUnenpl oynent | nsurance
Act QQBOLD, and to the conclusions drawn by that board. The
arbitrator rejected that subnission and sustained the discharge. At
pp. 7-8 he comrent ed:

QQ NDENTHavi ng regard to all of the material before nme, | find that
the grievor did institute an unprovoked attack on M. MDonal d, and
that he was properly disciplined on that account.



QQ NDENTIn its presentation of the case, the union nmade reference to
a decision of a Board of Referees under the Unenploynent |nsurance
Act, in which it was held that the grievor did not |ose his

enpl oynent by reason of his own m sconduct. Those proceedi ngs woul d
relate to an application under the Unenploynent |nsurance Act, and
the issue before that tribunal is not identical to the issue before
me, although a sinilar question is involved. The Conpany was not a
party to those proceedings, and the matter seens to have been
deternmined on the strength of the grievor's own statenents, and
having regard to the manner in which the investigation was conducted
by the conpany. Wile the investigation mght not satisfy the

requi renments of a judicial hearing, the grievor did have the
opportunity, with the assistance of his union representative, to
make his statenent. The conpany's investigation need not neet al

the requirenents of a judicial hearing: QUOLDits purpose is to
provi de the conpany with information on which it my act; QBOLD t he
col l ective agreenent requires that a hearing be held so that the
conpany does not act precipitately. Were the conpany's disciplinary
action is later challenged in arbitration the issue is sinply

whet her there was just cause for the action taken. The enpl oyee's
statenent may be part of the case, but QOBOLDt he investigation does
not result in any determ nation which would be binding on the
arbitrator. QOBOLD The comments which the Board of Referees made with
respect to the investigation (and apparently wi thout having received
any ot her evidence than that of the grievor) do not affect the
matter before nme, and the determi nation nade for the purposes of the
Unenpl oynent | nsurance Act has no force in these proceedings.

QQ NDENT[ enphasi s added]

The awards of this Ofice are replete with passages simlar to the
foregoing, and to those reproduced earlier in this decision.

(QQ TALI CSeeQQ TALI C QQBOLDCROA 363, 377, 491, 624, 696, 937QQBOLD
QQ TALI CandQQ TALI C QQBOLD1241QBOLD. ) There are, as well, nany
awar ds whi ch have found discipline assessed agai nst an enpl oyee to
be void QQ TALICab initi oQQ TALIC, where the investigation was
conducted in a manner that violated the procedural standards
established in the collective agreenment. (QQ TALI CSee,
general | yQQ TALI C, QQBOLDCROA 290, 550, 575, 1130, 1255, 1561, 1720,
1734, 1886, 1937QQBOLD QQ TALI CandQQ TALI C QQBOLD2041QQBOLD.)

The issue in the case at hand is not what the words "fair and
impartial" nean in sone absol ute sense, but rather what those words
mean in relation to a nmeeting at which an enpl oyer asks an enpl oyee
about his or her actions in the course of enploynent. What is "fair
and inpartial" may vary with the context in which those words are
used. Accordingly, the standard will differ as they may apply, for
exanple, to a judicial hearing or trial, to the procedures of an

adm nistrative authority, to a parole board, to the awarding of
public contracts, to the conduct of a public auction or to the

i nternal proceedi ngs of an athletic body. (QQ TALI CSee, QQ TALIC
QM@BOLDNi chol son v. Hal di mand- Norfol k (Regi on) Board of Police

Conmi ssi oner sQQBOLD QQ TALIC[1979] 1 S.C. R 311QQ TALIC.) Legal

schol arshi p suggests that even in the context of some quasi-public
deci sion nmaking authorities, the right of an individual to nake
submi ssions through a | awyer is not absolute, and is not presuned to
be avail able in proceedi ngs which are private or are the inform
proceedi ngs of a "donmestic tribunal”. (QQ TALICSee, J. M
Evans, QQ TALI C QQBOLDdeSni th's Judi ci al Review of Administrative



Acti onQBOLD, QQ TALIC(Fourth edition), London, 1980 at pp.
213-14QQ TALIC.) As the author of QQBOLDdeSmi th' sQQBOLD cauti ons at
p. 214:



QQ NDENTDevel opnment of the case-law on the inplied rights to | ega
representation in non-statutory environments should be guided by a
realistic appraisal of the interest of the person claining it, as
well as the interest of the organization to which he bel ongs.

Wil e the foregoing passage primarily contenpl ates the procedures of
prof essi onal bodies, social clubs and the Iike, it suggests an
approach which is useful when thinking about standards of
representational fairness generally intended in proceedings
establ i shed by agreenent between a conpany and a union. In the case
at hand, the interests of the grievor at the investigation are to
know the all egation against him as well as the information in the
possessi on of the Conpany, and to have an opportunity to question
that information and offer his own explanation. His right to not be
di sci plined except for just cause is protected separately by the

gri evance procedure, and, failing settlement, by arbitration, a
statutory procedure where | egal representation may be avail able
(QXBOLDRe Men's Cl othing Manufacturers' Assoc. of Ontario and
Toronto Joint Board, Anmal gamated Cl othing and Textile Workers

Uni onQQBOLD, QQI TALI C(1980) 104 D.L.R (3d) 441 [Ont. H.C. Div.
C.]QQATALIC). The enployee's interest nust be bal anced with the

i nterest of the Conpany, which is to have a relatively infornm
process to obtain and assess information about the actions of its
enpl oyees, as an essential part of the supervision of its day to day
operations.

As a matter of general principle, the Canadian |aw of industria

rel ati ons does not assune that representation by |egal counsel, even
at an arbitration hearing, is necessarily essential to the fair
representation of an enployee's interests. While the courts have
ruled that an arbitrator cannot refuse the request of either an

enpl oyer or a union to be represented by |egal counsel at an
arbitration hearing, (QQ TALICseeQQ TALIC QQBOLDRe Men's C ot hing
Manuf acturers' caseQBOLD, QQ TALI CaboveQQ TALIC) the authorities
charged with the adnministration of |abour relations statutes in
Canada have not found that an enployee is entitled, as of right, to
the services of a lawer in the presentation of his or her grievance
at arbitration, as part of a union's duty of fair representation

I ndeed, in QQBOLDGary W Craib, the Brotherhood of Railway, Airline
and Steanship C erks, Freight Handl ers, and Express and Station

Enpl oyees and Canadi an Pacific LinmtedQBOLD, (1984) 58 di 47; 85
CLLC 116, 006, (CLRB #489) the Canada Labour Rel ations Board rul ed
that where a union provided an enpl oyee representati on through an
experienced union representative at arbitration, and denied his
request to be represented by | egal counsel, it did not violate its
duty to represent the enpl oyee " fairly and without

di scrimnation" as required by what was then section 136.1 of Part V
of the QQBOLDCanada Labour CodeQ@BOLD. A simlar result was
confirmed in QQBOLDGor don Duncan McCance and Brot her hood of
Loconoti ve Engi neers and Canadi an Nati onal Railway ConmpanyQBOLD,
(1985), 61 di 49, 10 CL.RB.R (N S.) 23, 8 C L.L.C. [116,042 (CLRB
#515) .



VWi | e | abour boards have, on occasion, ordered trade unions to
provi de i ndependent | egal counsel of an enployee's choice to
represent himor her at arbitration, they have done so
exceptionally, as part of a renedial order where it has first been
found that the union's prior representation of the enployee was
arbitrary, discrimnatory, in bad faith or otherw se unfair, and
therefore in violation of the union's statutory duty of fair
representation. (QQ TALI CSee, e.g.,QQ TALI C QQBOLDLeonard

Mur phyQQBOLD, QQ TALIC[1977] OLRB Rep. Mar. 146; QQ TALIC
QBOLDBedard, Gerard Ontario Ltd. QQBOLD, QQ TALI C[1981] OLRB Rep
COct. 1338; QQ TALI C QQBOLDP. W Bradl eyQQBOLD, QQ TALI C[ 1983] OLRB
Rep. June 865QQ TALIC.) In approaching the interpretation of article
71 of the instant collective agreenent, it is well to renenber that
it was fashioned in a Canadian industrial relations setting, within
a statutory framework which expressly acknow edges that enpl oyees
are presuned to be fairly represented at arbitration hearings when
their case is presented by a union officer. That generally held
value is an inportant part of the policy underlying | abour relations
statutes in Canada favouring the expeditious and informal resolution
of disputes.

The procedure concei ved under article 71 is plainly not a neutral
third party process which is final and binding, as with arbitration

Appreciation of that fact is, | think, also of assistance in
under st andi ng what the parties intended by the concept of an
i nvestigation being "fair and inpartial". If a purely judicial node

was i ntended, when an enployer has information which gives it
reasonabl e and probabl e cause to believe that an enpl oyee has
conmitted an of fence deserving of discipline it mght be argued that
no officer of that enployer could inpartially chair such a
proceedi ng. However, the parties to the instant collective agreenent
have clearly recognized that it is appropriate for the investigative
proceedings to be initiated unilaterally by the Conpany, at a tine
and place of its choosing, and under the presiding control of an
of fi cer appointed by the Conpany, generally a nenber of |oca
managenment. This, in the Arbitrator's view, is not a contradiction
interms, but a reflection of the kind of "fairness" which the
parties mutually contenpl ated as appropriate for a prelimnary
investigation in a matter of potential discipline. They recognize
that the right to initiate and conduct the investigation vests in
the Conpany, and that for a Conpany officer to conmence and preside
at such a proceeding is not, on its face, inconsistent with the
concept of fairness and inpartiality for the purpose of their
col l ective agreenent. The parties accept, however, that there should
be sone bal ance in the participants involved, to satisfy the
standards of fairness intended. As a result, their formnula of
fairness and inpartiality guarantees the right of the enployee to be
acconpani ed by an accredited union representative who, pursuant to
the | anguage of article 71.5, plays an active role, extending to
putting questions to persons whose statenents are received.



In the Arbitrator's viewit is a substantial |eap, and one fraught

wi th great consequences for the cost and efficiency of the

i nvestigation process, as well as for the grievance and arbitration
process, to conclude that the words "fair and inpartial" used in
relation to an internal Conpany investigation inply a right to
representation in such a neeting by |egal counsel. To appreciate the
practical considerations inherent in such a conclusion one need go
no further than the dissenting judgenent of Kaufman, J.A. of the
Quebec Court of Appeal in the QBOLDBrotherhood of Mi ntenance of
Way Enpl oyeesQ@BOLD case. In that |earned judge's view, the error of
the arbitrator in QQBOLDCROA 1406QMBCLD in construing the

i nvestigation process as contenplating a right to | egal counsel was
SO egregious as to be a jurisdictional error entirely unsupported by
the collective agreenent. In comng to that conclusion Kaufrman, J.A.
noted a prior decision of the Federal Court of Canada in which it
was found that the principles of fairness were not offended when air
traffic controllers, who were made the subject of an investigation
by the Departnent of Transport which could lead to discipline, were
deni ed representation by |legal counsel. At pp. 515-17 the | earned
judge commented as foll ows:

QQ NDENT... | can see grave consequences to the process if enpl oyees
faced with this type of investigation were to be permitted to appear
with counsel. First, if the enployee has | egal representation, the
ot her side would also wish to do so. The inevitable result (and this
shoul d not be taken as an unkind conment on the profession) would be
t hat proceedi ngs of this kind would take | onger, not only because
nore argunents might be had, but al so because dates woul d have to be
fixed at the conveni ence of counsel, and this is not always easy.

QQ NDENTI ndeed, m ght one not say that the very purpose of much of
our | abour legislation is to bring about speedy settlenents to

i ndustrial disputes, and what better exanple than the privative

cl auses generally found in this type of |egislation.

QQ NDENTHowever, neither my synpathy for the arbitrator's ruling,

nor nmy fear of conplications are deternmi native of the outcone of
this case, for what we nust decide is whether or not the trial judge
was right in holding that the arbitrator, in ruling as he did, had
exceeded his jurisdiction

QQ NDENTAs the judge noted, the right to the assistance of counse

on occasions such as this is not enbedded in our law, and | refer
for instance, to what was said by the Federal Court of Appeal in

QQ TALI CCanada v. C A T.C A QQ TALIC, [1984] 1 F.C 1081, where
Pratte J. A said, QA TALICinter aliaQQ TALIC, at pp. 1085-6:

QQ NDENTThe | ast question to be resolved is whether air controllers
involved in an administrative inquiry could not, in spite of article
6.01 of the collective agreenent, have the right to be represented
by | egal counsel by virtue of the principles of fairness referred to
by the Supreme Court of Canada in QQ TALI CNi chol son case [ N chol son
v. Hal di mand- Norfol k (Regi on) Board of Police Conm ssionersQQ TALIC
(1978), 88 D.L.R (3d) 671, [1979] 1 S.C.R 311, 78 C.L.L.C. [14, 181]
and the second QQ TALICMartineau v. Matsqui Institution

(Di sciplinary Board) QQ TALIC (1979) 106 D.L.R (3d) 385, 50 C.C.C
(2d) 353 [1980] 1 S.C. R 602].



QQ NDENTBef ore answering this question, a few things should be said
about those administrative inquiries. They are purely private

i nvestigations made at the request of the Departnment of Transport
when there are reasons to believe that an air controller had done
sonmet hi ng wong. Their sole purpose is to establish facts, they are
devoid of any legal effect since they are neither prescribed nor
authorized by statute or regulation; if they take place, it is only
because the authorities of the Departnment of Transport directed that
they be nmade; they are of the sane nature as private investigations
made by an enpl oyer to determ ne whether his enpl oyees did their
work to his satisfaction. True these inquiries may |lead to findings
which may | ater be the basis of disciplinary action by the enployer.
However, these findings, being devoid of any |egal effect, nay be

i gnored by the enployer who nay decide to inmpose or not to inpose
sancti ons whatever be the outcone of the inquiry or, even, without
even hol ding an inquiry.

QQ NDENTI am of [the] opinion that the principles of procedura
fairness i nvoked by the respondent do not apply to inquiries or

i nvestigations of this nature. | amalso of the viewthat, if these
principles did apply, they would not require that the air
controllers involved be given the right to be represented by | ega
counsel. | see nothing unfair in excluding | awers fromthat type of
i nquiry, specially when the bargai ni ng agent of the enpl oyees

i nvol ved has expressly agreed in the collective agreenent that they
be excl uded.

QQ NDENTI n essence, what the Federal Court of Appeal said, is that
where the parties have established a private |aw and procedure, this
nust be foll owed, and neither side can unilaterally nake a change.
To this | would add only that the |aw and procedures so established
wi || govern, provided, of course, that they are not contrary to
public | aw

QQ NDENTI do not believe that hearings held in the absence of
counsel cannot be "fair and inpartial", and the very fact that
copies of all evidence taken shall be furnished, on request, to the
enpl oyee provide himor her the material which nmay be needed to file
a grievance. And, as art. 18.5 provides, "In the event a decision is
consi dered unjust, appeal may be made in accordance with the

gri evance procedure.”

QQ NDENTThere are, therefore, built-in safeguards to the procedure
and while it may be, as the arbitrator suggests, that an enpl oyee
may, knowi ngly or otherwise, incrimnate hinself in the process, the
fact remains that the investigation is designed to be a buffer, as
it were, to prevent the taking of disciplinary actions wi thout
havi ng heard the other side.

QQ NDENT[ t r ansl ati on]



In the Arbitrator's view the above passage fairly reflects the

consi derations of business efficacy, industrial relations efficiency
and generally held standards of fairness current in the

adm nistration of collective agreenments in Canada. As the | earned
judge notes in his dissent, there is anple scope for the fullest
procedural protections, including the possibility of representation
by | egal counsel, afforded to enpl oyees through the grievance and
arbitration procedures of the collective agreement. Whatever an

enpl oyee' s individual preference m ght be, the Conpany's

i nvestigation is not intended to be his or her "day in court".

In the case at hand, the collective agreement specifies that an

enpl oyee is to be represented in an investigative hearing ordered by
the enpl oyer by " an accredited representative of the Brotherhood
of Loconotive Engineers." In construing the intention of that
provi si on, which appears in article 71.5 of the collective
agreenent, it is instructive to note the approach taken to sinilar

| anguage by the Federal Court of Canada in the QQBOLDAIr Traffic
Control |l ersQQBOLD case, quoted in the dissent of Kaufman, J.A.,
above. In a footnote, Kaufman, J. A notes that Pratte, J.A found
that the collective agreenent there under consideration "expressly
agreed"” that lawers were to be excluded. In fact, the | earned judge
notes, the | anguage of the agreenent said nothing about |ega
representation, but rather stated that an enpl oyee coul d be
acconpani ed by an "enpl oyee representative of his choice". In that
light, based on the principle of interpretation that the inclusion
of one inplies the exclusion of the other, the QQBOLDAIr Traffic
Control |l ersQQBOLD case nmay be read as some judicial authority for
the interpretation advanced by the Conpany in this case, nanely that
by agreeing to allow an enmpl oyee to be represented by an accredited
uni on representative, the parties inplicitly, if not expressly,
agreed to exclude the attendance of others, including |egal counsel
Does the possibility of self-incrimnation in a disciplinary

i ntervi ew suggest that the parties had sonme other intention? The
experience of this Ofice does not confirmthat an enployee is
entirely without recourse if he or she should feel that answering
certain questions mght risk self-incrimnation. Prior cases in this
O fice have invol ved investigations in which enpl oyees have
declined, on the prior advice of their |awer, to answer certain
questions. Whether such a response is or is not appropriate, and is,
of itself, a justification for sonme discipline is a matter to be
argued and fully considered having regard to the specific facts of
the case under consideration. Where actual crimnal charges are
pending, and a legitinmate enpl oyer interest is involved, boards of
arbitration in Canada have found that the appropriate course nay be
to suspend an enpl oyee from service pending the outconme of a
crimnal trial. (QQ TALICSee, generall yQQ TALI C, QQBOLDTor ont o

Har bour Comm ssi onQQBOLD, QQ TALI C(1983), 8 L. A C. (3d) 433

[ Kat es] ; QQ TALI C QQBOLDHunmber Menori al Hospital QQBOLD,

QQ TALI C(1982), 6 L.A.C. (3d) 97 [Davis]; QQ TALIC QQBOLDOntari o
Jockey Cl ubQ@BOLD QQ TALI C(1977) 17 L.A. C. (2d) [Kennedy] QQ TALIC.)



In the instant case the Arbitrator has difficulty with the

subm ssi on of Counsel for the Brotherhood who suggests that the
right to I egal counsel should attach in a case such as the
grievor's, solely because it could involve crimnal consequences.
Firstly, as the record discloses, there were no charges outstandi ng
agai nst the grievor, and none have since been |laid. Mre

i mportantly, however, it would be, | think, unworkable, and would
clearly not have been the intention of the parties, to adopt a
sliding standard of what constitutes a fair and inpartia

i nvestigation, depending on the nature or gravity of the allegation
whi ch energes. When an arbitrator finds that a provision such as
article 71 has been violated, and that the requirenment of a fair and
i mpartial investigation has been denied, the discipline assessed
agai nst an enpl oyee becones void QQ TALICab initioQQ TALIC. That
finding, however, can only emerge in an arbitration award, which
usual ly i ssues sone considerable tinme after the investigation and
the assessnent by the enployer of the resulting discipline. In the
result, without any clear |anguage as to when an allegation is
sufficiently serious as to justify |legal representation, at the

i nvestigation stage the parties would, in many cases, find
thenselves in a gray area. They nmight well be forced to proceed with
no certainty as to the precise standards of "fairness and
impartiality" which attach to a given allegation or infraction. It

would, | think, plainly prejudice both parties if they nust be
involved in a disciplinary investigation whose procedures are not
clear, and whose ultimate validity will be determ ned only by an

arbitrator after the fact. In ny view, the conclusion that the
parti es knowi ngly fashioned such an uncertain systemfor thenselves
shoul d not be drawn, absent clear and unequivocal | anguage to
support it. The | anguage of article 71 of the collective agreenent
is, I think, nore consistent with the view that the parties intended
a single predictable and uni form standard of representation for an
enpl oyee, in satisfaction of the obligation of fairness and
inmpartiality, governing all disciplinary investigations conducted
under its provisions.

Finally, it is, | think, contrary to the nost basic prenises of
col l ective bargaining to conclude, absent clear and unequivoca

| anguage, that a collective agreement intends an enpl oyee to be
entitled to be represented i ndependently, by his or her persona

| egal counsel, in any dealing with an enployer which involves the
application or interpretation of a collective agreenent, as in the
case at hand. It is well established that the enployer and the union
are the sole parties to a collective agreenent, and that the
col l ective bargaining regine leaves little, if any, scope for

i ndi vi dual negotiation or interpretation of the terns of that
docunent. (QQBOLDMcGavin Toastmaster Ltd. v. AinscoughQQBOLD

QA TALIC[1976] 1 S.C.R 718QQ TALIC) It is, therefore, highly

doubt ful that a union would, through general |anguage respecting the
right of an enployee to a fair investigation, intend to surrender to
the individual enployee, and his or her personal |egal counsel, a
controlling voice in such an investigation, with the scope to plead
facts, positions or interpretations of the collective agreenent
which, in the end, may not serve the best interests of the genera
menbership or be in accord with the union's own view The
possibility of such consequences, | think, highlights the

i mpl ausibility of the position advanced by the grievor.



In summary, | amsatisfied that, like sinmlar provisions in many
col l ective agreenents in Canada, article 71 of the collective
agreenent was fashioned to provide a relatively informal fact
finding process, with certain procedural safeguards to insure that

t he Conpany not take disciplinary action without affording to the
enpl oyee a fair opportunity to know the information in its
possession. Further, the enployee is expressly given the opportunity
to question persons whose statenents are presented, and to add such
further informati on as may be appropriate, with the assistance of an
accredited union representative. Gven the history of these
provisions, and the intention reflected both in the | anguage of the
col l ective agreenent and Addendum 49, | am satisfied that the
parties agreed that representation by a union officer would satisfy
the standard of fairness which they intended to be a part of their

i nternal procedure, and that such representation was not intended to
extend to | egal counsel

The grievance and arbitration provisions of the collective
agreenent, and the rules of this Ofice, speak directly to the
possibility, at the arbitration hearing, of a union presenting a
grievance with the assistance of |egal counsel. By contrast, there
is no such provision expressed in article 71 of the collective
agreenent, which governs investigations, or to be inplied fromits
terms. On the contrary, the parties have agreed that the assistance
of an accredited union representative is the appropriate form of
representation for the purposes of what is, after all, a prelininary
fact finding process. As noted above, the use of legal counsel in
such a proceeding introduces an adversarial el enment which would
underm ne the informality and expedition intended for the benefit of
both parties at this investigatory, pre-discipline and
pre-arbitration stage.

For all of these reasons the Arbitrator finds and decl ares that
there is no violation of article 71 disclosed in the refusal of the
Conpany to permit M. Kovich to be represented by his |egal counse
during the course of its internal investigation of his actions.

I turn to consider the nerits of the grievance. The facts with
respect to the grievor's actions are not in dispute, although his
intention is. As reflected in the Joint Statement of |ssue, the
grievor becane entitled to maintenance of earnings protection in
Septenber of 1989, as a result of the closure of the term nal at

Fort Erie, Ontario. Fort Erie was closed as a hone station follow ng
notice served upon the Brotherhood on February 15, 1989. This gave
rise to negotiations pursuant to article 78 of the collective
agreenent, with respect to neasures to mnimze the adverse inpacts
on affected enpl oyees. As a result, the parties executed a letter of
under st andi ng dated August 30, 1989. It is comon ground that M.
Kovi ch was involved in the negotiation of that docunent, in his
capacity as a Local Chairman of the Brotherhood.



Under that docunent the grievor, along with other enployees,

recei ved certain income protection, generally known as "nmai ntenance
of earnings". Appendix Cto the |letter of understandi ng governs

mai nt enance of earnings for enployees in the position of M. Kovich
and provides, in part, as follows:

QQ NDENTThe basi c weekly pay of enpl oyees whose positions are
abol i shed or who are displaced because of the closure of Fort Erie
as a hone termnal shall be nmintained by paynent to such enpl oyees
of the difference between their actual earnings in a four week
period and four tinmes the basic weekly pay. Such difference shall be
known as an enpl oyee's incunbency. In the event an enpl oyee's actua
earnings in a four-week period exceed four tinmes their basic weekly
pay, no i ncunbency shall be payable. An incunbency shall be payable
provi ded:

QQ NDENT. .

QQ NDENT( b) QQ NDENTEnpl oyees are avail able for service during the
entire four week period. If not available for service during the
entire four week period, their incunmbency for that period will be
reduced by the amount of earnings they woul d ot herwi se have ear ned.
QQ NDENT(c) QQ NDENTAI|l conpensation paid an enpl oyee by the Conpany
during each four week period will be taken into account in conputing
t he amobunt of an enpl oyee's incunbency.

QQ NDENT(d) QQ NDENTEnpl oyees will not have their incunbencies
reduced account being off for mles.

The final paragraph of the above appendix refers to m | eage
regul ati ons contained within the parties' collective agreenent.
Those provisions, found in article 65 of the collective agreenent,
are established to provide a bench mark as to a reasonable nonthly
work | oad for a |oconptive engineer in road or spare service. They
also tend to distribute the work evenly anong the enpl oyees and
provi de sonme guidance in determ ning the appropriate nunber of

enpl oyees to be maintained in active service.

Under the terns of article 65 of the collective agreement M. Kovich
was, |ike other |oconptive engineers, restricted to working a

maxi mum of 3,800 niles, or the equivalent, within a cal endar nonth.
Once a | oconpotive engi neer has conpleted that mileage he or she is
under an obligation to book "off for mles". The agreement provides
a formula which allows tine worked to be converted into mles;
consequently, enployees working in yard service or switching are
attributed 12-1/2 mles per hour worked. Lastly, it may be noted
that the type of service perforned by a | oconptive engi neer
deternmines the rate per mle at which he or she will be paid. The

nm | eage regul ation systemis self-policing. Each | oconotive engineer
is responsible for keeping track of his or her accurmulated mles

and is required to voluntarily book off for miles when the maxi num
of 3,800 nmles is reached. That is a natural consequence of the fact
that train crews work in a |argely unsupervised setting in which

t hey nmust be responsible, to a great degree, for their own tinme
keepi ng.



Article 65.10 of the collective agreement provides for the exclusion
of certain mles in the calculation of an enpl oyee's cal cul ati on of
his or her ml|eage during a given working nonth. It provides as
fol |l ows:

QQ NDENT65. 10 QQ NDENTM | eage nade by | oconptive engi neers in

di fferent occupations and under different collective agreenments will
be taken to total mileage in a working nonth. In the application of
this article, nileages paid for as:

QQ NDENT(a) QQ NDENTHel d Away From Horme Term nal (Article 25);

QQ NDENT( b) QQ NDENTPayment pursuant to paragraph 28.6 (Article 28);
QQ NDENT(c) QQ NDENTTravel Allowance (Article 64);

QQ NDENT(d) QQ NDENTPaynent for Exam nations (Article 69);

QQ NDENT(e) QQ NDENTPaynent pursuant to paragraph 70.10 (Article 70);
QQ NDENT(f) QQ NDENTGeneral Holiday (Article 76); and

QQ NDENT(g) QQ NDENTBereavenent Leave (Article 80)

QQ NDENTwWi | I not be included in conputing a | oconptive engineer's
total mleage in a working nonth.

Upon the closure of the Fort Erie term nal, pursuant to Appendix C
of the letter of understanding, M. Kovich's basic weekly pay was
establ i shed at $1, 388. 05, an anpunt which increases each year by a
percent age whi ch corresponds to the general wage increase

negoti ated. The nmi ntenance of earnings protection of M. Kovich
took effect on Septenber 26, 1989 and woul d have guaranteed him
basi c weekly pay of $1,443.58 in 1990 and $1,508.54 in 1991

The net hod whereby the grievor should, undisputably, have been given
hi s mai ntenance of earnings protection is described in the follow ng
par agr aph contained in the Company's brief:

QQ NDENTI n respect of the grievor, the maintenance of earnings

provi sions operated in the follow ng fashion. For each four week
period, the grievor was entitled to an incone equivalent to four
times his basic weekly pay, that is, $5,552.20 in 1989; $5,774.32 in
1990; and $6,034.16 in 1991. At the end of every second pay period
(as stated, a pay period is a two week period begi nning on a Friday;
thus, two pay periods constitutes a four week period for the

pur poses of mmi ntenance of earnings adnministration), the grievor
woul d cal cul ate his earnings over the four weeks and claimthe

di fference between his earnings and four tines his basic weekly pay.
This clai mwuld be made on a standard time return on the back of
which the grievor was required to item ze his earnings. He was al so
required to item ze the days on which he was unavail able so that his
i ncunbency coul d be reduced accordingly. The claimwould then be
forwarded to and processed in the Crew Managenent Centre in Toronto
and sone four weeks |later, the grievor would receive his incunbency
payment of his regular paycheque. Notification as to the amunt paid
woul d be included on a statenment of earnings, commonly referred to
as a blue slip, issued two days before actual paynent.



The evi dence di scl oses, however, that comencing in Cctober of 1989,
over a period of nineteen nmonths ending in April of 1991, M. Kovich
booked off for miles on a regular basis, for periods which ranged
fromthree to fifteen days. Significantly, in seventeen of the
nont hs in question, he booked off for mles notw thstanding that he
had not accumul ated the necessary actual mileage of 3,800 miles in
hi s worki ng nonth. He neverthel ess clainmed full maintenance of
earnings entitlenment in each of the nonths in question.

This the grievor did, according to his explanation, pursuant to his
own interpretation of paragraph 65.10 of the collective agreement.
The grievor maintains that he believed that he was entitled to
claim as part of his nonthly ml|eage total, m|eage figures which

t he Conpany used to express the dollar amount of his incunbency
paynment, as it appeared on his statenent of earnings, or blue slip
For exanple, in the four week period between March 16 and April 12,
1990 the grievor received a maintenance of earnings claimin the
amount of $2,607.11. However, at the tine in question, for
accounti ng purposes, the Conpany's conputerized payroll system for

| oconpti ve engi neers generated a mileage figure for any monetary
anount paid to an enployee. In the nonth in question, therefore, a
mleage figure of 2,241 nmiles was used to express the incunbency
paynment made to M. Kovich. As the grievor explains his actions, he
considered those nmles as niles which were not excluded by article
65. 10, and so included themin his nonthly calculation of mles

wor ked. He woul d sinply add the notional mileage figure generated to
express his incunbency paynents to his nonthly nileage total for the
month in question. In other words, in the exanple given, he would
have added 2,241 miles to his nonthly mleage for May. By so doing,
he substantially inflated his m|eage total for the purposes of
article 65.10 of the collective agreenent, and obviously accel erated
the point at which he placed hinself in a position to book off for
mles. It does not appear disputed that if M. Kovich's
interpretation were to obtain, in the nonth of May used in the
exanpl e, the actual mles he woul d have had to work before booking
of f, without any | oss of overall income, would have been reduced to
1,559, or less than half of the 3,800 he was actually obliged to
wor k before booking off under the terns of the collective agreenent.



The Conpany did not accept the explanation offered by M. Kovich
which the grievor characterized in his evidence at the arbitration
hearing as a strict application of article 65.10 of the collective
agreenent. Sinply put, his argunment is that the list contained in
that article is exhaustive of all kinds of nileage which are not to
be included in conputing a | oconptive engineer's total mleage in a
wor ki ng nonth. According to M. Kovich, since the incunbency mles
whi ch he found displayed on his blue slip did not fall into any of

t he exclusions, he was entitled to add themto his tally of miles
wor ked, and to book off for miles in the manner that he did.

The Arbitrator has substantial difficulty with the plausibility of
M. Kovich's explanation. Firstly, it does not appear disputed that
his is an interpretation for which he sought no confirmation from
either his Union, or fromany Conpany officer. Mre significantly,
the record of M. Kovich's bookkeepi ng suggests that, in fact, he
mani pul ated his mileage reports so that his "interpretation" and his
ti mekeepi ng practice woul d not be discovered. Firstly, the evidence
di scl oses that M. Kovich did not register the nmleage figures
associated with his incunbency paynent in each and every case.

Addi tionally, although an enployee is to carry over excess mles
fromone nonth to the next for the purposes of calculating the

maxi mum mi | age, he did not consistently do so. Further, he did not

al ways book off for ml|es when he accumul ated 3,800 total mles,
pursuant to his own interpretation, and he ceased booking off for
mles in May of 1991 even though his own interpretati on would have
required himto do so at the outset of his mleage nonth, and
performno work at all

The flaw in M. Kovich's system enphasized by the Conpany's
representative, is that he nust inevitably reach a point in tinme at
whi ch the overall accurul ation of mles actually worked, incunmbency
mles and the carry over of total mles fromone nmonth to the next
woul d take himto a point at which he woul d have an excess of 3,800
to his credit at the commencenent of a four week pay period. He
woul d, in other words, have reached a stage at which he would renain
on the payroll, drawing full wages, w thout the necessity of
perform ng any further work. This point would have been achi eved, by
the strict application of his interpretation, in Novenmber of 1990.
Significantly, however, M. Kovich appears to have departed fromthe
convictions of his interpretation to avoid the detection of his
system a detection which would have been unavoi dabl e had he taken
it to its |logical conclusion. Wen questioned as to why he did not
take his systemto the point of booking off at the start of his

nm | eage nmonth, he responded that he did not because he felt that the
Crew Managenent Centre m ght have a different interpretation, and
woul d wi t hhol d payment of his wages, pending the resolution of a
grievance, a result he wi shed to avoid.



| find the grievor's interpretation of article 65.10, and his

expl anation of his actions, to be entirely incredible. Placing his
case at its highest, he seized upon an obviously unsupportable
interpretation of the collective agreenent to justify grossly
inflated m | eage clains. He departed fromhis "interpretation",
however, when failing to do so would have | ead to the di scovery of
his practice. In the result, M. Kovich falsely mani pul ated his

ti mekeeping and nileage figures to obtain paynent for tine which he
did not work, and for which he was not entitled to paynent, in the
amount of $27,692.39. The Arbitrator is driven to the unfortunate
conclusion that, over a sustained period of tine, M. Kovich

knowi ngly and del i berately defrauded the Conpany through a cynica
schene of transparent sharp practice, simlar to that found to
justify discharge in QQBOLDCROA 2304QBOLD, an award dated Decenber
11, 1992.

The decisions of this Ofice have clearly established that a running
trades enpl oyee, responsible for his or her own tinmekeeping in a
system which is largely unsupervised, works in a position of
particular trust. The violation of that trust, an essential elenent
of the enpl oyer/empl oyee relationship, is, absent the nost
exceptional mtigating circunstances, grounds to conclude that the
necessary foundation of the enpl oynent relationship has been
destroyed. (QQBOLDCROA 461, 478, 899, 1472, 1474, 1835, 2304QQBOLD)
While the grievor has seventeen years' service with the Conpany, it
is difficult to see in that factor alone sufficient grounds to
mtigate the penalty assessed. At the tine of his discharge M.
Kovich's record stood at the dubious level of forty demerits.

Mor eover, there is no indication, having regard to the testinony of
the grievor given at the arbitration hearing, that he acknow edges
the gravity of his wongdoing or exhibits any renorse for his
actions. Regrettably, he presents as an individual for whomthe
process of tinekeeping and wage paynent under the collective
agreenent is reducible to a gane of interpretation and
counter-interpretation, discovery and evasion. H s suggestion,
stated to the Arbitrator, that his course of conduct is
substantially no different fromthat of the Conpany when it asserts
an interpretation which inpacts wages or benefits, and which is
subsequently rejected by an arbitrator is, to say the |east, cause
for concern. M. Kovich's inability to distinguish between open

di fferences of interpretation between the parties to a collective
agreenent and the schene of nmanipul ati on and conceal nent which he
pursued rai ses serious questions as to the potential for his
rehabilitation.

On the whole, the Arbitrator is satisfied that the Conpany had j ust
cause to term nate the services of M. Kovich, and that there is no
basis, on the evidence before nme, to substitute a | esser penalty.
The grievance is therefore disn ssed.

January 29, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



