CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON
CASE NO. 2282
Heard at Montreal, Wdnesday, 9 Septenber 1992
concer ni ng
VI A RAI L CANADA | NC.
and
CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

DI SPUTE:

The renmoval of Maintenance of Earnings (MOE) protection from M. C.
Stracuzza from June 19, 1991 to October 30, 1991.

JO NT STATEMENT OF | SSUE

On Regional Bulletin 91-03, a tenporary vacancy of approxi mately
four and one-half nonths' duration, fromJune 15 to October 15,
1991, was advertised. The vacancy was for a Counter Sal es Agent
position with baggage duties. Ms. Stracuzza was hol ding a regul ar
part-tinme position of Counter Sales Agent, at Stratford, at that
time. She was then receiving a nmaintenance of earnings incunbency.
Ef fective June 15, 1991, the Corporation renoved her nmi ntenance of
earni ngs protection tenporarily as, in its opinion, she had failed
to protect her incunbency rate, in accordance with Article E. 3(ii)
of the Special Agreenment. The Corporation contends that Ms.
Stracuzza

failed to apply for the position in question as it never received
her "~ "bid form' and the Local Chairperson could not provide her

copy.

The Brot herhood maintains that Ms. Stracuzza was aware of her
obligation and that, in fact, she did apply for the position in
guestion and that her bid forns were lost in VIA's internal mail.
The Brot herhood argues that Ms. Stracuzza should not be held
accountable to find VIA's mail

It is further argued by the Brotherhood that even if the
application

of Ms. Stracuzza had not been | ost or m splaced, she would not have
been the successful applicant because a senior enployee to her had
been awarded the position.

The Corporation has rejected the grievance at all steps of the
gri evance procedure.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD.) T. N. STOL (SGD.) C. C. MJGGERI DGE
NATI ONAL VI CE- PRESI DENT DEPARTNVENT DI RECTOR,
LABOUR RELATI ONS

There appeared on behal f of the Corporation:
D. S. Fisher Senior Oficer, Labour Relations, Montreal



M St-Jules Seni or Negoti ator and Advi sor, Labour
Rel ati ons, Montreal

C. Poll ock Seni or Officer, Labour Rel ations, Mntreal
J. CQuellett Officer, Resear ch, Labour Rel ati ons,
Mont r eal

And on behal f of the Brotherhood:

T. N. Stol Nat i onal Vice-President, Otawa
C. Stracuzza Gri evor



AWARD OF THE ARBI TRATOR

On the basis of the evidence adduced, and the mterials
subm tted,
the Arbitrator is satisfied that the grievor, who was enpl oyed as a
Counter Sales Agent at Stratford, in receipt of maintenance of
earni ngs protection, becane aware of the content of Bulletin 91-03
and duly conpleted and namiled an application for the position in
t he
normal form follow ng the usual process. Ms. Stracuzza, whose
evi dence was not cross-exam ned by the Corporation and whose
testinmony the Arbitrator accepts without qualification, filled out
the application for the bulletined position on the quadruplicate
carbon form provided by the Corporation. She kept a copy for
hersel f
and pl aced copi es addressed to the enploying departnment, her |ocal
chai rperson and the Corporation's human resources departnent in
separate envel opes, all three of which were then placed into a
singl e seal ed envel ope. Because the grievor worked at an out post
| ocation, it was necessary for her to send the docunentation,
rat her
t han deliver it personally, as m ght have been the case had she
worked in a larger centre.

It is commpon ground that in these circunmstances the accepted
procedure is for enployees to send the docunentation by the
Corporation's internal OCS nmail system The Arbitrator is satisfied
that that is what the grievor did. She handed the seal ed envel ope
containing the three individual envel opes to the conductor on Train
188 to be delivered to the Stationmaster's O fice at Union Station
in Toronto. The witten statement of the conductor, filed in
evi dence, confirms that upon arrival at Union Station he placed the
envel ope in the out box at that |ocation.

The whereabouts of the application fornms after they were delivered
to Union Station is unknown. It is conmon ground that the

Cor poration has no record of having received them nor does the
grievor's local chairperson, who is |located in London, Ontario. He
woul d have normally received a forwarded copy through the OCS. It
is

al so common ground that the grievor could not, in any event, have
been the successful applicant. Although she was qualified for the
bul | eti ned position, she was substantially junior to the successful
appl i cant.

The Corporation justifies the suspension of Ms. Stracuzza's
mai nt enance of earnings protection, amounting to sone $450. 00 per
pay period between June 15, 1991 and Cctober 30, 1991, on the basis
that she allegedly failed to apply for the position. In this regard
it relies on the provisions of article E.3 of the Special Agreenment
bet ween the parties which is, in part, as foll ows:

E.4 The maintenance of enployee's earnings will continue
until :



(ii) the enployee fails to apply for a position, the rate
of which is higher by an amount of $2.00 per week or nore
than the rate of the position which he is presently
holding and for which he is qualified at the |ocation
where he is enpl oyed.



In the application of Article E.3(ii) above, an enpl oyee who
fails
to apply for a higher-rated position (excluding a tenporary vacancy

of less than three nonths), for which he is qualified, will be
consi dered as occupyi ng such position and his incunbency shall be
reduced correspondingly. In the case of a tenporary vacancy of
t hree

nmonths or nore, his incunbency wll be reduced only for the
duration

of that tenporary vacancy.

The Corporation submts that in the circunstances the grievor
failed

to apply for a tenporary vacancy of three nonths or nore, and that
it was justified in reducing her incumbency accordingly for the
duration of that tenporary vacancy.

In further support of its position it points to the provisions

of

article 12.3 of Collective Agreenment No. 1 which govern the process
for bidding positions of regional bulletins. It provides as
fol | ows:

12.3

Al bulletins will show classification and |ocation of
the position, general description of duties, necessary
gualifications (where applicable), rate of pay, hours of
assi gnnment including nmeal period, assigned rest days, the
approxi mate date of commencenent for seasonal and
tenporary assignments and their approxi mate duration.

VWhere the nature of the work will require the successful
applicant to perform his duties outside, such information
w |l be specified in the bulletin.

Enmpl oyees other than those referred to in Article 11.9
desiring such position will submt witten application
showing seniority nunber, present classification and

| ocation, together with their qualifications. Except as
provided in Article 12.4, applications nust be filed to
reach the designated officer not later than the tenth day
after the date of  bulletin. As evidence that an
application has been submtted each applicant nust
forward a copy of his application to his Local
Chai r person. (enphasi s added)

The Corporation submits that in the circunmstances the grievor
cannot be said to have applied for the position, within the terns
of
article 12.3 of the collective agreenent. In that regard it relies,
in part, on an earlier award of this O fice pertaining to a |ate
application for a bulletin. In CROA 930 the arbitrator found that
the late arrival of the grievor's application fell outside the
mandat ory requirenents of the collective agreenent, and di sm ssed
the grievance. In doing so he reasoned, in part, as follows:



The thrust of the union's argunent was, in effect, that
the grievor mailed his application in anple time for it
to be delivered in the normal course. A copy was received
in time by the Local Chairman, as the Joint Statenment
sets out, The fact is, however, that the application did

not reach the designated officer before the expiry of the
announced ti nme.



Article 14.3 provides that applications "must reach" the
desi gnated officer on time, and in the bulletin the Conpany advi sed
t hat
applications received after the closing date would not be accepted.
These provisions are nmandatory, and they are not unreasonable.
Their
effect is that it is the applicant who nust bear any risks
associated with the method of comruni cati on chosen by him In the
instant case, the grievor has suffered, it would seem because of
an
unsatisfactory mail service. The l|oss thus caused, however, does
not
fall on the Conpany or on the successful candidate. The grievor's
application sinply did not nmeet the requirements of the Collective
Agreenent, even al though that was through no fault of his.

The Corporation also relies upon comments nade by this Ofice in
respect of the failure to abide by time limts where it is
di scl osed

t hat docunents relating to the grievance procedure arrived beyond
the specified time [imts by reason of postal delays (CROA 149,
1233).

_ The inmportance to the Corporation of the clear rule reflected
in

CROA 930 is readily appreciated by the Arbitrator. However, in ny
view, for reasons el aborated below, this matter nust be resol ved by
interpreting article E.3 of the Special Agreenent. Wiile | am
satisfied that the interpretation of article 12.3 advanced by the

Corporation is correct, | am not persuaded that that position is a
full answer to the grievance at hand, which does not involve a
claim

to a position, but the protection of certain vested rights.

The requirement for comruni cating an application for a bulletin
provided for in article 12.3 nust be understood in light of its
fundament al purpose. It is designed to ensure clarity and finality
in the adm nistration of pronotion and job conpetitions as anpng
conpeti ng enpl oyees. Both the enpl oyees and the Corporation are
entitled to know, at a given point in tine, who is the successful
applicant for a bulletined position. If it were otherw se the
unsettling effect of late clainms could substantially underm ne the
adm ni stration of the collective agreenent.

Does it follow, however, that failure to nmeet the time limts
for
filing an application as provided in article 12.3 was intended to
have consequences beyond the purpose of determining the eligibility
of a given application? In the Arbitrator's view the requirenments
of
article E. 3 of the Special Agreenment, wth respect of the
obl i gation
to apply for a higher rated position to protect maintenance of
earni ngs, nmust be construed in light of the very different purpose
of that provision. The trade-off provided for in that article is



t hat an enpl oyee receives the extraordinary benefit of maintenance
of earnings protection on the understanding that he or she nust be
prepared to lend his or her services and productivity to the
hi ghest

rated position for which the enployee is qualified. If the enpl oyee
fails to do so the Corporation is relieved of its obligation to
continue to pay the maintenance of earnings incumbency, and where
the position in question involves a tenporary vacancy of three
nmont hs or nore, the incunbency is to be suspended for the duration
of the vacancy. The substance and purpose of that provision are
substantially different fromdeterm ning who is or is not an
eligible applicant for the purposes of finalizing a bulletin
conpetition. In that context the Arbitrator is satisfied that the
concept of applying for a higher rated position reflected in the
final paragraph of article E.3 of the Special Agreenment is to be

vi ewed nore broadly than the nore narrow concept of conpliance with
the technical requirenment of applying for a position found in
article 12.3 of the collective agreenent.

The provisions of a collective agreenment, a special agreenent
and
rel ated docunents are to be construed in a purposive and rational
fashi on. The bargain which article E.3 of the Special Agreenent
represents is an understanding that the Corporation is not bear to
t he burden of continued mai ntenance of earnings paynments for an
enpl oyee who coul d have occupied a higher rated position and failed
to take the steps to do so.

That bargain is plainly not affected by the facts of the case
at
hand. Firstly, for the reasons rel ated above, the grievor did al
within her power to apply for the tenporary vacancy posted at
Stratford. As an enployee at an outpost |ocation, she was at a
di sadvant age as conpared with enployees in |ager centres, and
accordingly relied upon the Corporation's own OCS nmail system in
accordance with established practice. In the circunmstances, |
cannot
accept the subm ssion of the Corporation that she can fairly be
characterized as having failed to apply for the position, as that
concept is to be understood within article E.3 of the Speci al
Agreenent. It should be stressed that that finding is predicated
upon the substantial evidence before the Arbitrator confirm ng that
Ms. Stracuzza did in fact file the application in the nmanner
descri bed, a proposition not seriously disputed by the Corporation.

There is no suggestion of fraud or negligence on her part
disclosed in the evidence. Secondl vy, as the Brotherhood's
representative
submts, there is no violation of the bargain underlying article
E. 3
of the Special Agreenment possible in the facts of the case at hand.
It is common ground that the grievor was, in any event, ineligible
to succeed in the application because of her seniority. This is not
a circunstance where it could be said that the enpl oyee who coul d



have held the bulletined position failed to apply, and is therefore
disentitled to mai ntenance of earnings paynments.

The nmintenance of earnings protection found wthin the
Speci al
Agreenent is, |like Enploynment Security, anong the nost inportant
vested rights of an enpl oyee gained by the efforts of collective
bar gai ni ng by the Brotherhood and by virtue of the enployee's own
service to the Corporation. The | oss or suspension of such rights
should not lightly be inferred from general |anguage, nor by the
i ndirect application of a technical provision intended for another
purpose. It would, in ny view, require clear and unequivocal
| anguage to support the position of the Corporation that an
enpl oyee
is at risk of losing so valuable a protection by the arbitrary
chance of her | ocation and the vagaries of the Corporation' s own
internal mail system



Lastly, the Corporation's representative argues that the
gri evance
must fail because the Joint Statenent of |ssue makes reference to
no
provi sion of the collective agreenent which has been viol ated. That
subm ssion is without merit. As is clear fromthe text of the joint
statenment, signed by the Corporation w thout apparent objection,
t he
issue in dispute is the Corporation's interpretation and
appl i cation
of article E.3(ii) of the Special Agreenment, which is itself a form
of collective agreenent of the type contenpl ated by paragraph 4 of
the Menorandum of Agreenment establishing the Canadian Railway
O fice
of Arbitration.

In summary, the Arbitrator is satisfied that the grievor did
apply
for the bulletined position by filing her application within the
Corporation's OCS mail system She followed the process | ong
accepted by the Corporation and her application nmust be found to
have been sufficiently nade for the purposes of article E.3 of the
Speci al Agreenent. The underlying purpose of that provision has in
no way been violated since, in any event, she could not have been a
successful applicant. The Arbitrator directs that the Corporation
restore, forthwith, to the grievor all wages and benefits lost to
her by virtue of the suspension of her nmaintenance of earnings for
t he period between June 15 and October 30, 1991, or such other date
as her nmmi ntenance of earnings was restored.

Sept enber 11, 1992

(Sgd.) M CHEL G. PI CHER
ARBI TRATOR






