CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2284

Heard at Montreal, Tuesday, 13 October 1992

concer ni ng

CANADI AN PACI FI C LI M TED

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Renmoval of Conpany owned boardi ng cars used as accommodati on for
Grade | Maintainers at the West Toronto Work Equi prent Repair Shop
BROTHERHOOD' S STATEMENT OF | SSUE

A bulletin was issued April 1, 1991 advising all enployees that
effective June 1, 1991, the boarding cars presently at the West
Toronto Work Equi pnent Shop will be renoved fromthe prem ses and
that enpl oyees currently residing in these cars nust vacate them by
June 1, 1991.

The Union contends that: 1. It has been a | ong ongoing practice to
provi de accommodation for enpl oyees and supervisors alike, who
requi red the acconmodati on while enployed at the West Toronto Shop
2. Past bulletins have advertised for Grade | Mintainers at West
Toronto with accommodati on provided. 3. The Conpany unjustly treated
t he enpl oyees by having the boarding cars renmoved. 4. The Conpany has
vi ol ated Section 21.8 of Wage Agreement No. 41, by renoving the
enpl oyees regul ar boarding outfits. 5. The renoval of the boarding
cars is an operational change having adverse effects on the

enpl oyees and a notice in accordance with Article 8.1 of the Job
Security Agreenment should have been served, if it is the Conpany's
desire to have the cars renoved.

The Uni on requests that: 1. The Company rei nburse any enpl oyee

i ncurring expenses for accommobdati on subsequent to May 31, 991 who
would normally reside in the cars. 2. The Conpany conpensate any
enpl oyee who could not afford to work their position in the Shop
due to the boarding cars being renmoved and the unrealistic cost of
housi ng and accommodation in the Toronto area and for all |ost wages
t hey incurred.

The Conpany denies the Union's contentions and declines the Union's
requests.

FOR THE BROTHERHOOD:

(SGD.) J. J. KRWK

SYSTEM FEDERATI ON GENERAL CHAI RMAN



There appeared on behal f of the Conpany:

D. T. Cooke

Labour Rel ations Officer, Montrea

R M Snmth

Solicitor, Legal Services, Mntrea

C. Bartley

Labour Relations Oficer, |FS, Toronto

V. L. Rock

Manager, Work Equi pnent, |FS, West Toronto
S. D. Mbore

Supervi sor, Work Equi pnent Shop, West Toronto

G A Allison

Supervisor, Field Mintenance, West Toronto

And on behal f of the Brotherhood:

J. J. Kruk

Syst em Federati on General Chairman, Otawa

D. McCracken

Federati on General Chairman, Otawa

P. Davi dson

Counsel , Otawa

AWARD OF THE ARBI TRATOR

It is conmon ground that prior to the bulletin of April 1, 1991 the
Conpany al | owed enpl oyees who were permanently assigned to the
Toronto Work Equi pnent Shop to occupy boarding cars at that |ocation
during the sunmmrer nonths. Wile additional boarding cars were
brought to the Wbrk Equi prent Shop to acconmodate | arger nunbers of
enpl oyees during the winter, when the overhaul of equipnent is
performed, for many years a nunber of boarding cars were kept on the
prem ses and nade avail abl e through the sumrer to enpl oyees
permanently assigned to the West Toronto Work Equi prment Shop

The Brotherhood argues a nunber of positions. It submits that the
enpl oyees adversely affected by the change, sonme of whom have been
required to surrender their enploynent at Toronto, have been
unjustly dealt with and are therefore entitled to redress through
the grievance and arbitration provisions of the collective
agreenent. It further submits that there has been a violation of
Section 21.8 of Wage Agreenent No. 41. It also argues that the
Conmpany is estopped from changing the | ong standi ng practice of
provi di ng boardi ng car accommodati on to the enpl oyees affected.
Lastly, it submits that the renoval of the boarding cars constitutes
an occupational change which requires a notice in conpliance with
article 8.1 of the Job Security Agreenent.



The Conpany submits that the collective agreenment contains no
provi si on whi ch guarantees boardi ng car acconmodati on to permanent
enpl oyees at the West Toronto Work Equi prent Shop, and that the
practice in effect prior to April 1, 1991 was in the nature of a
privilege extended on an ex gratia basis, which the enployer was at
liberty to withdraw for valid business purposes. Its representative
stresses that the reason for having boardi ng car accommodati on at
that | ocation is, historically, to acconmodate enpl oyees tenporarily
assigned to the shop during the winter overhaul season, and that the
boardi ng cars were never intended for the purpose of accommdating
per manent enpl oyees assigned to the shop on a year-round basis. In
this regard he submits that, with the possible exception of one, the
job bulletins relating to pernmanent positions at the Wst Toronto
Wor k Equi pnent Shop have not indicated that accommodati on woul d be
provi ded. By contrast, the enployer's representative stresses that
job bulletins for tenporary wi nter positions have indicated that
boardi ng car acconmodati on woul d be available. On the whole, he
argues that there was no | egal obligation undertaken by the Conpany,
no representations nade by it to enpl oyees that woul d ground an
estoppel and nothing in the action taken by the Conpany which
constitutes a violation of Section 21.8 of the wage agreenent. The
Conpany further argues that the action taken does not constitute an
operational change within the contenplation of article 8.1 of the
Job Security Agreenent.

The Arbitrator has sonme difficulty with the initial subm ssion of

t he Brotherhood, nanely that the grievance is arbitrable solely on
the basis that the Conpany has "unjustly treated" the enpl oyees who
were affected by its action. Particularly, the Arbitrator cannot
agree with the subm ssion of the Brotherhood that the decision of

t he Quebec Superior Court dated February 13, 1992 in a case

i nvolving the Brotherhood, this Ofice and Canadi an Nationa

Rail ways is to be taken as settled |law that any enpl oyee who feels
that he or she has been unjustly dealt with is entitled to the ful
procedures of the grievance and arbitration provisions of the
collective agreenent. Firstly, the Court's decision concerned a

di fferent enployer and a different collective agreenent. Secondly,
the decision of the Court was not based on any discussion of the

wel | -established practice in the railway industry and the
jurisprudence with respect to the provisions of the collective
agreenent relating to appeals by enpl oyees who feel that they have
been unjustly dealt with. There was no reference to those provisions
in the joint statement of issue, or in the brief presented by the

Br ot herhood before the Arbitrator in CROA 2187. Perhaps nopst
significantly, the Court did not address article 19.1 of the
col l ective agreement in that case, which is identical to article
19.1 of the agreenent at hand.



Section 18 of the Collective Agreenent governs the initial stages of
conpl aints by enpl oyees or the Brotherhood. Article 18.6 provides as
fol |l ows:

18.6

Effective April 1, 1989, a grievance concerning the interpretation,
or alleged violation of this agreenent, or an appeal by an enpl oyee
who believes he has been unjustly dealt with shall be handled in the
fol |l owi ng manner.

(enphasi s added)

Step |

The aggri eved enpl oyee, the Local Chairman or his duly authorized
representative shall present the grievance in witing to his

i medi ate supervisor* within twenty-ei ght cal endar days fromthe
date of the cause of the grievance and a decision shall be rendered
inwiting within twenty-ei ght cal endar days of receipt of the

gri evance.

*Di vi si on Engi neer

(Al Mintenance of Way Enpl oyees who would normal |y appeal at Step
Il to the Division Superintendent).

*Enpl oyees headquartered at Wndsor Station -- Mananger, Buil ding
Services, Mntreal, Que

*Enpl oyees headquartered at W nni peg (150 Henry & 181 Higgins) -- Building
Superi nt endent, W nni peg.

Step |1

Wt hin twenty-ei ght cal endar days of receiving the decision under

Step I, the Local or General Chairman may appeal the decision in

writing to the designated Railway officer on the respective Rail ways
as follows:

CP Rai

Al l mai ntenance of way enpl oyees except as otherw se stipulated --
Superi nt endent

Enpl oyees headquartered at W ndsor Station and Enpl oyees
headquartered at W nni peg (150 Henry & 181 Hi ggins) -- Manager, Facilities
Operations, Montrea

Wor k Equi prent Repair Shops, Rail Yards -- Regional Engineer
Transcona Rail Yard and Rail Butt Welding Plant -- Engi neer of

Track, Montrea

Angus Shops, Weston Shops -- Wrks Manager

Quebec Central Railway -- Mananger

Dom nion Atlantic Railway -- Manager

Step |11

Wthin twenty-ei ght (28) cal endar days of receiving the decision
under Step Il the System Federation General Chairman or his

authorized representative may appeal the decision in witing to the
designated railway officer on the respective railway as foll ows:

CP Rai

Quebec Central Railway -- Dom nion Atlantic Railway

Al l Mintenance of WAy Enpl oyees except as otherw se stipulated --
General Manager.



Enpl oyees headquartered at Wndsor Station and W nni peg (150 Henry & 181

Higgins) -- Director, Facility Management, Montreal, Que.

Angus Shops, Weston Shops -- Chief Mechanical Oficer

Transcona Rail Yard and Rail Butt Welding Plant -- Chief Engineer
Mont r ea

Arbitration is governed separately by section 19 of the agreenent

whi ch provides, in part, as follows:

19.1

A grievance which is not settled at the last step of the grievance
procedure may be referred by either party to the Canadi an Rail way

O fice of Arbitration for final and binding settlenment w thout

st oppage of work

(enphasi s added)

As is apparent fromthe foregoing, the collective agreenent nekes a
di stinction between two forns of conplaint: on the one hand there
are grievances concerning the interpretation or alleged violation of
the collective agreenent. On the other hand, there are appeals by
enpl oyees who believe that they have been unjustly dealt with. The
di stinction between a grievance and an appeal is long standing with
the railway industry in Canada. As is reflected in the |anguage of
section 19.1, it is only a grievance, that is to say a conpl ai nt
concerning the interpretation or alleged violation of the collective
agreenent, which may proceed to be heard by the Canadi an Rail way

O fice of Arbitration.

This aspect of the jurisprudence of this Ofice was addressed, in
the context of another collective agreenent between the Brotherhood
and VIA Rail Canada Inc., which nmade a sinmilar distinction. In CROA
2235 the Arbitrator nmade the follow ng observation

As is apparent fromthe foregoing, it is only a grievance concerning
the interpretation or alleged violation of the collective agreenent,
or against an alleged unjust neasure of discipline or discharge
which nay be referred to this Ofice for arbitration. The nore
general conplaint of an enployee that he or she has been "unjustly
dealt with" in a manner unrelated to the collective agreenent is, in
accordance with Article 24.21 of the collective agreenent, limted
to being heard through the first three steps of the grievance
procedure, and nmay not, by the agreenent of the parties, proceed to
arbitration.

This is a long recogni zed practice in the industry. Needl ess to say
any contrary interpretation would open the arbitration process to
each and every conpl aint of an enpl oyee who m ght feel unjustly
dealt with in a nyriad of ways entirely unrelated to the rights and
obligations circunscri bed by the collective agreenent. For obvious
reasons, grounded in the rational adm nistration of the grievance
procedure and arbitration system an interest vital to unions and
enpl oyers alike, no such right has ever been established either by
statute or by contract in the realmof reported industrial relations
in Canada. Before finding that the parties intended that enpl oyees
shoul d have unlimted access to arbitration over issues unrelated to
their collective agreenent, such as the location of their |ockers,
the size of their parking space or the height of their chair, on the
basis that they have been "unjustly dealt with", an arbitrator nust
find clear and unequi vocal |anguage to support such an extraordi nary
result.



VWil e the decision of the Superior Court of Quebec is plainly

bi nding on this Ofice for the purposes of the case with which it
dealt, it cannot, in the Arbitrator's view, be taken as considered
judicial authority for the sweeping proposition advanced by the

Brot herhood in the instant case. (See also CROA 924 and 2157) Absent
cl ear and unequi vocal |anguage in the terns of sections 18 and 19 of
the instant collective agreement to support the position of the

Br ot herhood, the Arbitrator cannot sustain the position so advanced.
The Brotherhood next argues a violation of section 21.8 of Wge
Agreenment No. 41, which provides as foll ows:

21.8

Enpl oyees taken off their assigned territory or regular boarding
outfits to work tenporarily on snow or tie trains, or other work,
shall be conpensated for boardi ng and | odgi ng expenses they
necessarily incur. This shall also apply under simlar conditions to
punp repairers when taken away fromtheir headquarters and to
punpnmen when away fromtheir regularly assigned territory.

In the Arbitrator's view the foregoing provision does not speak to
the circunmstances giving rise to the dispute at hand. The conpl ai nt
of the Brotherhood is not nade on behalf of enployees who have been
taken off their assigned territory or regular boarding outfits to
work tenporarily on snow or tie trains or other jobs. Plainly,
section 21.8 is intended to deal with the circunstances of enpl oyees
who are physically renoved fromone |ocation to another, as a
consequence of which they are entitled to certain conpensation for
boardi ng and | odgi ng expenses. That has not occurred in the case at
hand.

| turn to deal with the allegation of the Brotherhood that the
renoval of the boarding cars was inplenmented in contravention of
article 8.1 of the Job Security Agreenent. In the Arbitrator's view
this subm ssion gives greater pause. Article 8.1 of the Job Security
Agreenent requires the Conpany to give notice to the Brotherhood of
any technol ogi cal, operational or organi zational change which is
permanent in nature and which will have adverse effects on

enpl oyees. The article then goes on to provide for a process of
negoti ati on and, if necessary, arbitration to establish ternms and
conditions to mnimze the adverse inpact of the changes in working
conditions. Can it be said that the elimnation of the boarding car
accommodati ons available to permanent enpl oyees at the West Toronto
Wor k Equi pnment Repair Shop constitutes an operational or

organi zati onal change within the contenplation of the provisions of
the Job Security Agreenment?

A nunber of prior awards of this O fice have considered the kinds of
changes which can be said to fall within the purview of a provision
such as article 8.1 of the Job Security Agreement. Such events as
changes in home termnals (CROA 101), the discontinuance of
assignments (CROA 271), the cancellation of trains (CROA 289), an
alteration of an assignnent due to track relocation (CROA 531), the
transfer of work to another bargaining unit resulting in the
abolition of positions (CROA 1221) have, to cite but sone exanpl es,
all been found to constitute operational or organizational change.



The cases generally reflect the understanding of the parties that a
materi al change in working conditions within the neaning of article
8 of the Job Security Agreenment nust, as a general matter, be such
as to generally inpact the enploynent security of the persons
affected. Such adverse inpacts as the abolishnent of positions, the
requi renent of enployees to exercise their seniority rights to

| esser paid positions, or to relocate are typical of the inpacts
considered in the reported cases. The kinds of changes generally
giving rise to the application of the article, however, are genera
in their inmpact on enployees and do not, as a rule, depend upon the
personal circunstances of individual enployees. Wile it is true
that relatively mnor changes in operations, such as the

i ntroduction of radios in yard operations which could reduce the
conpl enment of enpl oyees (CROA 221) have been found a constitute a
mat eri al change, they normally fall within the category of changes
whi ch i npact the enpl oynent security of enployees generally,

regardl ess of their personal or individual circunstances. In |ight
of these cases, it would be difficult to argue, for exanple, that
the relocation of a facility within a given nmunicipality, albeit a
hardship to enpl oyees whose commuting costs are thereby affected, is
necessarily a material change in working conditions of the kind
contenplated within article 8.1 of the Job Security Agreenent.

Can it be said that the decision of the Conpany to no |onger provide
boardi ng car acconmpdati on to sone pernmanent enployees at the West
Toronto Work Equi pnent Shop qualifies as a change in working
conditions of the kind contenplated within article 8 of the Job
Security Agreenent? Having regard to the principles reflected in the
prior decisions of this Ofice interpreting that article and sinilar
articles in other collective agreements, | nust find that it does
not. The evidence before the Arbitrator discloses, firstly, that the
availability of boarding car accommpdati on was an i nci denta
privilege utilized by a small mnority of enployees at that

| ocation, and not a working condition which was extended to all of
them It is conmon ground that sone five permanent enpl oyees
continued to reside in the boarding car accommodati on during the
sumrer months, while fifteen enpl oyees who al so held pernanent

positi ons headquartered at West Toronto did not do so. There is
plainly nothing in the | anguage of the collective agreement which
woul d confirmthe entitl ement of any enployees at West Toronto to
conti nued boardi ng car accommodation during the summer nonths,

al though it does not appear disputed that such acconmodation is
provi ded for enployees |ocated there, on a tenporary basis, for the
wi nter overhaul season. Putting the Brotherhood's case at its

hi ghest, the npbst that can be said is that a snmall group of

enpl oyees enjoyed an incidental advantage in that the Conpany
allowed themto continue to occupy boardi ng car accomodati on during
the sumrer nonths on a gratuitous basis.



A further consideration is the evidence with respect to job

bull etins. As noted above, with the exception of one job bulletin
there is no indication on bulletins concerning pernmanent assignnents
to West Toronto which would confirmthe availability of boarding car
accommodations as a condition of enploynent. The one exception
before the Arbitrator concerns a bulletin dated Septenmber 11, 1985.

The Conpany suggests that it is equivocal, in that it refers to
overhaul work, and might in fact pertain to a wi nter season
assignment. | find it unnecessary to resolve that question. In my

viewit is sufficient to conclude that the Brotherhood, which bears
t he burden of proof, has not adduced evidence to rebut the position
of the Conpany, which is that the preponderant practice in respect
of bulletins for permanent positions at West Toronto is not to

i ndicate that accommodation is provided, as contrasted with
bulletins which relate to the tenporary wi nter season assignnents.
On this basis, therefore, the Arbitrator cannot conclude that the
provi di ng of boardi ng car accommdati on was a general condition of
enpl oynment for the assignment at the West Toronto Work Equi pnent
Repai r Shop.

Nor can | find that the conditions to support an estoppel are
established. This is not a case where the enployer seeks to enforce
the letter of the collective agreenent, having previously undertaken
not to. It is nore analogous to the withdrawal of a gratuity, such
as a gift at Christmas, which is unrelated to the collective
agreenent or to the ternms and conditions of enploynent.

There can be little doubt that the change inplenmented by the Conpany
had negative inpacts on the enpl oyees who had previously taken
advant age of the privilege allowed to them by the Conpany. The fact
that the privilege was extended, for a substantial nunber of years,
does not however, elevate it to a collective agreenent right which
the enpl oyer is without power withdraw for a valid business purpose.
Mor eover, it was open to the parties to negotiate boardi ng car
accommodation for enpl oyees at West Toronto into the terns of the
col l ective agreenent, if they so desired. They did not do so,
however, and, in the absence of any such provision, the grievance
nmust be di sni ssed.

Oct ober 16, 1992

(Sgd.) M CHEL G PICHER

ARBI TRATOR



