CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2285

Heard at Montreal, Tuesday, 13 October 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Clai mon behalf M. S.H Knox for 35 hours of pay at Goup 1
overtime rate for tine required to wite the UCOR "A" Book
BROTHERHOOD' S STATEMENT OF | SSUE

During the course of 1989, the UCOR Engi neering "A" Book

requi renents, and the course content thereof, was revanped and
integrated into the UCOR training system As a result, the Conpany
required the grievor to conplete the witten portion of the "A" Book
training material. However, the Conpany refused to conpensate him
for the overtine hours he spent in training.

The Uni on contends that: The Conpany violated Article 8 of Agreenent
10.1 and Article 8.11 of Agreenent 10.3, in addition to any other
appl i cabl e provision of the collective agreement, by not
conpensating the grievor for all time spent in witing the "A" Book
The Union requests that: The grievor be conpensated for a total of
35 overtine hours at the applicable rate.

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD:

(SGD.) R A BOWEN

SYSTEM FEDERATI ON GENERAL CHAI RMAN

There appeared on behalf of the Conpany:

D. C. St-Cyr
Manager, Labour Rel ations, Montrea
D. G gnac

System Labour Rel ations O ficer, Mntrea

M S. Hughes

System Labour Rel ations O ficer, Mntrea

T. Urbanovich

Assi stant Manager, Rules & Training, Mntrea
S. Ranger

Superi ntendant, Work Equi pnment East, Montreal
S. Fourni er

Syst em Supervi sor, Track Eval uation, NMbontrea
|. Steeves

Di strict Engi neer, Atlantic Region, Mncton
And on behal f of the Brotherhood:

P. Davi dson

Counsel , Otawa

R. A. Bowden

System Federati on General Chairman, Otawa
A. Trude

General Chairman, Montrea



AWARD OF THE ARBI TRATOR

The Conpany submits that it has not been the practice to pay for the
time spent by enployees in the witing of the UCOR "A" book. Its
representative maintains that, in a nunber of railway trades, it has
been normal for the Conpany to pay enployees only for the tinme spent
in classroomtraining, as well as the tine taken to pass the
necessary tests. On that basis it submits that there is no
obligation to pay wages for the time taken by the grievor in the
“‘writing'' of the UCOR "A" book, a self-teaching process whereby
the empl oyee literally wites the rules.

The Arbitrator has sonme difficulty with the position of the Conpany
on the facts of the case at hand. The circunstances of M. Knox are,
in my opinion, to be distinguished fromthose of enployees, whether
in the running trades, in rail traffic control or any other trade
who are required, prior to assuning a position, to conplete a
certain level of qualification. Wiile it does not appear disputed
that in cases of qualification for the purposes of pronotion or
advancenent the general policy of the Conpany has been to require
enpl oyees to do the initial witing of the UCOR "A" book on their
own tinme, with a few m nor exceptions not here material, that is a
different circunstance fromthe instant case

Followi ng a report of the National Transport Agency of Canada,

i ssued on June 17, 1988, the Conpany's Engi neering Depart nent

revi ewed the recomendati ons of an earlier Board order which had

i ssued on February 12, 1974. As a result of that review the Conpany
decided that it was under the obligation to require a nunber of

enpl oyees, including Goup | Machi ne Operators, the position
occupied by M. Knox, to wite their "A" book qualifications, and to
subsequently attend the classroom and exani nati on portions of the
qualification process. Successful conpletion of the "A" book becane,
in effect, a mandatory qualification of the position which M. Knox
already held. It is common ground that failure to conplete the
writing of the "A" book, as well as the successful conpletion of the
cl assroom and exami nation portion, would have precluded the grievor
fromcertain assignnments, and could have adversely inpacted his
ear ni ngs.



Clearly, the Conmpany was acting responsibly in seeking to conply
with the terms of the order of the Railway Transport Committee
originally issued in February of 1974. It was in the Conpany's
interests to ensure that all enployees covered by that order held
"A" book qualification in the UCOR The fact renmins, however, that
enpl oyees in the position of M. Knox were initially assigned the
responsi bility of a position covered by the federal order without
first being required to qualify in the UCOR "A" book. If they had
been required to so qualify before assuming their position in that
classification, their circunstances woul d have been

i ndi stingui shable fromthose of enployees in other trades, as wel
as enpl oyees in the engineering departnent, who had previously been
required to wite the "A" book on their own tine as a precondition
to qualifying for certain positions and assignments. Wat has
transpired in the instant case, however, is that the qualifications
of the position held by M. Knox were effectively upgraded in 1989,
at the instance of the Conpany. The fact that those qualifications
wer e inposed by regul ation, and shoul d have obtained since 1974, is
nei ther here nor there for the purposes of the rights of the parties
under the terns of the collective agreenent. In the result, the
grievor was required to wite the "A" book, and successfully
conplete the classroom and test segnent of the qualification, as a
condition of maintaining his position. In the Arbitrator's view, the
requi renent thereby inposed upon M. Knox can fairly be
characterized as work perforned for the benefit of the Conpany.
Article 8.11 of Collective Agreenment 10.3 governs the paynent of
enpl oyees while in training. It reads as foll ows:

8.11

VWile in training, an enployee will be paid at the rate of pay he
woul d have received had he not been in training and will be all owed
actual reasonabl e away-from hone expenses necessarily incurred.
Travel time will be paid for travel during regular working hours on

regul ar worki ng days. Enployees required to travel on their rest
days will be provided with the benefit of the Wekend Trave

Assi stance Letter.

In the unique circunstances of this case the Arbitrator nust

concl ude that the Conpany has violated the ternms of the above

provi sion. The physical "witing” of the "A" book of the UCOR was a
requi rement placed upon the grievor after he had assuned the
position of nmachine operator, as a condition of his continuing to
retain that classification. His doing so was clearly in furtherance
of the Conpany's business interests in that it satisfied its
obligation to conply with the order of the Railway Transport
Committee of February 12, 1974. The circunstances of this case are
clearly to be distinguished fromthose of an enpl oyee who is
required to wite a rules book as a condition precedent to being
promoted into a given classification. In the circunstances, the
Arbitrator is satisfied that the witing of the UCOR "A" book
constituted training within the nmeaning of article 8.11 of the
col l ective agreenent, for which M. Knox was entitled to paynment.



The Arbitrator has sonme difficulty, however, with the claimfor
payment at overtinme rates. It is not apparent fromthe materia
before nme that either M. Knox or the Brotherhood made known to the
Conpany his position that he should be paid for the tinme taken in
writing the "A" book, prior to the conpletion of that assignment. In
the result, the enployer was deprived of the opportunity to consider
his request, and to schedul e regular working tinme during which he

m ght be allowed to do so. In these circunstances the cl ai mcannot
be made for paynent at overtinme rates. Absent evidence that the
Conmpany was given the opportunity to allow M. Knox to wite the
UCOR "A" book on working time, or that it had any notice of his
grievance until the work in question was conpleted, the Arbitrator
cannot sustain a claimfor paynent at overtime rates. | am
satisfied, however, that payment at regular rates for the tine taken
is appropriate.

For the foregoing reasons the grievance is allowed. M. Knox shal

be conpensated forthwith for the hours of pay corresponding to
regular rates for the time required to wite the UCOR "A" book
Shoul d the parties disagree on the appropriate nunber of hours for
the work involved, the matter can be spoken to.

Oct ober 16, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



