CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

SUPPLEMENTARY AWARD TO

CASE NO. 2289

Heard at Montreal, Tuesday, 11 May 1993

concerni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
EX PARTE

Dl SPUTE:

The following are the issues the parties are unable to agree on:
1. Were the enpl oyees covered by CROA 2289 entitled to travel
al | omance?

2. \What terminals are the enployees entitled to claimfollow ng
their return to ES status pursuant to CROA 2289? (The
Corporation says Halifax, the Brotherhood mai ntai ns Moncton.)

3. What is the total period of conpensation owed? The
Corporation takes the position that there is no conpensation for
the one-year period as outlined in CROA 2215.

4. \VWhat is the total amount of compensation to which each

enpl oyee is entitled?

5. As a result of the unnecessary delay in inplenmenting the
award, the Brotherhood is claimng interest damages fromthe
date of the award.

6. |s M. Paul Martel covered by the award?

FOR THE BROTHERHOOD:

(SGD.) T. N STOL

NATI ONAL VI CE- PRESI DENT

There appeared on behalf of the Corporation:

D. S. Fisher - Senior Negotiator & Advisor, Labour
Rel ati ons, Montreal

J. R Kish - Seni or Advisor, Labour Rel ations,
Mont r eal

C. Roul eau - Senior Oficer, Labour Rel ations,
Mont r eal

C. Thomas - Senior O ficer, Hunman Resources, Montreal
And on behal f of the Brotherhood:

T. Barrons - Representative, Mncton
G @l lant - Representative, Mncton



SUPPLEMENTARY AWARD OF THE ARBI TRATOR

The Arbitrator finds and determ nes as follows:

1. The Corporation is correct inits view that eight of the
grievors fall into the sanme category as the grievor in

CROA 2215. Each of the eight enployees refused a call to fill a
bull eti ned position off region. In that respect they cannot
fairly be distinguished fromthe grievor in CROA 2215. For the
purposes of clarity, it should be noted that the parties are
agreed that two of the grievors affected by this award were not
of fered bulletined positions, and are therefore entitled to
conpensati on w thout reduction based on CROA 2215. In the
Arbitrator's view the Corporation was entitled, until the

i ssuing of that award, to rely on CROA 2074 in its treatnent of
the enpl oynent security status of the eight grievors in question
whose circunmstances are indistinguishable fromthose of the
grievor in CROA 2215.

2. The Arbitrator does not, in the circunstances, of this case,
order any interest fromthe date of the award. To do so woul d,
in my view, change the ternms of the award and go beyond merely
conpleting it. Wile such a renedy may be avail able before a
court charged with enforcing an arbitration award, it is not
within the jurisdiction of a board of arbitration to change the
terms of its award or add to themin a substantive nmanner.

3. The Arbitrator finds that the enployees are entitled to be
paid at the protected rate of pay in effect at the tine for
which they are entitled to conpensation, subject to the
reducti on of their conpensation in accordance with CROA 2215
They are entitled to eighty hours' pay per pay period as well as
to paynent for statutory holidays during the period in question,
and to unpai d nedi cal allowance.

4. The Arbitrator is satisfied that the enpl oyees are not
entitled to the Uniform & G ooning all owance during the period cl ai ned,
save for periods when they actually worked.

5. The grievors are to have their vacation credits
reestablished for that period of their claimwhich is not
reduced by reason of the application of CROA 2215.

6. The grievors shall have their benefits reestablished,
subject to the linmtation of their rights in accordance with
CROA 2215.



7. The grievors shall have their |ayoff benefits reestablished
to their bank, subject to their |ayoff benefits being applied in
mtigation of their overall conpensation.

8. The Corporation shall conpensate the grievors for any

i ncreased rate in Canada Pension contributions which may apply
to their conpensation by reason of the escal ation of rates

bet ween 1990 and 1993, subject to the application of CROA 2215.
9. All gross layoff benefits received by the grievors during
the claimperiod shall be deducted fromtheir conpensation

10. The Corporation shall deduct fromthe conpensati on payable
to the grievors unenpl oynent insurance benefits which they have
received, which shall be remtted to Receiver General of Canada,
in a manner consistent with the Unenpl oynent |nsurance Act.

11. The Corporation shall deduct fromthe conpensati on package
payable to the grievors all normal deductions, such as incone
tax, unenploynment insurance prem uns, Canada Pension Pl an
contributions, Conmpany pension plan contributions and the |iKke.
12. The Corporation may apply, in reduction of the conpensation
payabl e to the enpl oyees, ampunts equival ent to earni ngs which

t hey woul d have made but for the fact that they refused calls to
work on the spareboard. In this regard the refusal of one

enpl oyee shall not reduce the obligation to mtigate on the part
of another enployee. Wth respect to occasi ons when the

enpl oyees were not available to receive a call, the earnings
whi ch they m ght have nmade will be deducted in mitigation only
where the enpl oyee cannot establish, on the bal ance of
probabilities, that he or she was working el sewhere at the tine
or was unavail abl e because he or she was actively | ooking for
enpl oynment. The foregoing directive is subject to the parties
exam ning the specific data with respect to the calls made to
the enpl oyees, and to elimnating any undue duplication in the
reducti on of the conpensation owing to them For the purposes of
clarity, the parties should appreciate that, as a matter of
general principle, the Arbitrator treats the duty to nitigate in
respect of the claimfor enploynment security status to be no
different than would apply to an enpl oyee who was di scharged.
Subject to the terms of CROA 2215, as it applies to eight of the
grievors, the enployees in question should be placed, insofar as
possible, in the sane position as regards their earnings as
woul d have obtained had they not been renoved from enpl oynent
security status.



The Arbitrator continues to retain jurisdiction in the event of
any further dispute.

May 14, 1993
M CHEL G. Pl CHER
ARBI TRATOR




