CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2292

Heard at Montreal, Thursday, 15 Cctober 1992

concer ni ng

VI A RAI L CANADA | NC.

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

The assessnent of 90-day suspensions to Messrs. WM Copp and R J.
Tasker for violating CR O R Rule 42 on Decenber 11, 1991

JO NT STATEMENT OF | SSUE

Messrs. Copp and Tasker were the | oconotive engineers operating
Train 40 from Toronto to Ottawa on Decenber 11, 1991

Daily Operating Bulletin (DOB) No. 1-345 effective 0001, Wdnesday,
Decenmber 11, 1991, item 15, contained a Rule 42 between niles 178
and 179. The Corporation alleges that the | oconptive engi neers
failed to conply with Section Cof CROR Rule 42

As a consequence of the foregoing, Messrs. Copp and Tasker were
renoved from service and attended di sciplinary investigations on
Decenmber 18, 1991, after which they were assessed 90-day
suspensi ons.

It is the Brotherhood's position that these | oconotive engi neers
conplied with Section Cof CR OR Rule 42 and were unjustly

di sci plined, that the discipline assessed be expunged fromtheir
record and that they be conpensated for all |osses.

The Corporation has declined the request.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SG.) C. HAMLTON

(SGD.) C. C. MJGGERI DGE

GENERAL CHAI RMAN

DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

K. Tayl or

Seni or Negotiator and Advi sor, Labour Rel ations, Mntrea

J. Cuellet

Labour Relations Officer, Mntrea

C. Roul eau

Labour Relations Officer, Mntrea

J- P Maheux

Trai nmaster, Montrea

And on behal f of the Brotherhood:

C. Hanmilton

General Chairman, Kingston

J. Tofflemre

Local Chairman, Toronto

M Copp

Gievor



AWARD OF THE ARBI TRATOR

The burden of proof in this case rests upon the Corporation. It nust
establish, on the bal ance of probabilities, that the violation of
CROR Rul e 42 did occur as alleged.

Upon a careful review of the evidence, the Arbitrator is left in
substantial doubt with respect to that issue. The evidence confirnms
that the passenger novenent being operated by the grievors was
travelling at normal track speed when it approached the yellow fl ag
i n advance of the work linmts, and could have stopped before the red
flag. The evidence of the grievors is that they had received the
track foreman's authorization to proceed, and that the authorization
had been repeated and confirnmed, before they reached the red flag

si gnal

The contrary evidence of Track Foreman McG nnis maintains that they
did not. However, the material reveals that the account of events
given by M. McGnnis in his first report of the incident to the
Chi ef Dispatcher differs fromthat which he gave as tinme passed, up
to and including the investigation. Significantly, his estimte of
the time during which he was in radio comunication with the
grievors was estimated at approximtely one mnute at the tinme of
his first report, and was reduced to half a mnute or less in his
final account of events.

In the Arbitrator's viewthis is a crucial aspect of the evidence.
The probative value of M. MG nnis' evidence is also called into
guestion in other ways. For exanple, he expressed no recollection of
the grievors' |oconotive having sounded its whistle or bell in
accordance with the authorization which he gave. However, objective
evi dence taken fromthe event recorder on the |oconotive, confirns
that the whistle and bell were activated. Further uncertainty is

rai sed by the delay of over two hours between the tine of the
incident and its disclosure to the Chief Dispatcher by M. MG nnis.
Having regard to the totality of the evidence, the Arbitrator cannot
concl ude that the Corporation has di scharged the burden of
establishing that the grievors were in violation of CROR Rule 42 on
Decenmber 11, 1991, as alleged. The grievance nmust therefore be

all omwed. The Arbitrator directs that M. Copp and M. Tasker be
conpensated for all wages and benefits lost as a result of their
suspensi on, and that their records be anended accordingly.

Cct ober 16, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



