CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2295

Heard at Montreal, Tuesday, 10 Novenber 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Claimby the Union that the Conpany failed to Bulletin a position of
Wel der For eman.

BROTHERHOOD' S STATEMENT OF | SSUE

On or about January 22, 1990, M. F. Cormier was pronoted to the
position of General Foreman for the purpose of |earning howto
operate a Fairnmont Switch and Crossing Ginding Machi ne. Thereafter
M. Cormer was required to get protection for the Machi ne, ensure
its daily operation and oversee the applicable Wrk Equi pnment

Oper ator.

The Union contends that: 1) The work performed by M. Corm er has
traditionally been perfornmed by, and belongs to, the position of

Wel der Foreman. 2) Therefore, a position of Wl der Foreman shoul d
have been Bulletined pursuant to Article 3 of Agreenment 10.5. 3) The
Conpany vi ol at ed Appendi x XV of Agreenent 10.1, Articles 2, 3, and 5
of Agreenent 10.5, as well as any other rel evant provision of the
col | ective agreenent.

The Union requests that: Full redress and renmunerati on be nade to
the seni or Wel der Foreman not working as such. Also, full redress
and renunerati on be nade for recall of Welder or Helper fromthe
laid-off list in that given seniority territory.

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD:

(SGD.) R A BOWDEN

SYSTEM FEDERATI ON GENERAL CHAI RVAN



There appeared on behal f of the Conpany:
M S. Hughes

System Labour Rel ations O ficer, Mntreal
D. C St-Cyr

Manager, Labour Rel ations, Montreal

D. C. G gnhac

System Labour Rel ations O ficer, Mntreal
J. P. Rainville

System Labour Rel ations O ficer, Montreal
A. Linkletter

Regi onal Supervisor, Rail Mintenance, Moncton
K. Lane

System Rai | Mai nt enance Engi neer, Montr eal

J. Little

Coordi nator Special Projects -- Engineering, Mntreal
And on behal f of the Brotherhood:

P. Davi dson

Counsel, Otawa

R. A, Bowden

Syst em Federati on General Chairman, Otawa

D. Brown

Seni or Counsel, Assistant to the Vice-President, Otawa



AWARD OF THE ARBI TRATOR

The equi pment which is the subject of this grievance is the Fairnont
Switch and Crossing Grinder. Three such machines are utilized in the
Conpany's operations for reshaping and reprofiling rails at switches
and crossings which cannot be serviced by larger rail grinding
trains. Two of the Fairnont grinders used in the Conpany's
operations belong to private contractors fromwhomthey are | eased,
while the third is owned by the Conpany. It is comopn ground that

t he Conpany-owned nmachine is staffed with CN enpl oyees, and the
machi nes which are | eased are staffed by the enpl oyees of outside
contractors.

The Brot herhood does not point to any specific provision in the
col l ective agreenent which vests the operation of the Fairnont
grinder in any particular enployee in the bargaining unit. It

relies, however, on the fact that when the machines were first

i ntroduced in 1986, for three seasons until 1988, the Conpany's
machi ne was operated by Foremen Welders in the Muntain Region. It
is not disputed that in 1989, and thereafter, the Conpany assigned
the work to supervisory personnel. The Brotherhood relies on the
provi sions of Appendi x XV of Collective Agreement 10.1 which states,
in part:

QQ NDENTThis will confirmthe opinion expressed by the Conpany's
representative that the Main function of such supervisors should be
to direct the work force and not engage, normally, in work currently
or traditionally perfornmed by enployees in the bargaining unit.

QQ NDENTIt is understood, of course, there may be instances where,
for various reasons, supervisors will find it necessary to beconme so
engaged for brief periods. However, such instances should be kept to
a m ni mum

The fundanental question is whether the work in question can fairly
be characterized as work " currently or traditionally performed by
enpl oyees in the bargaining unit" as contenplated i n Appendi x XV.
The material before the Arbitrator discloses that, in a genera
sense, the nmechanical grinding of rail has not traditionally been
performed by bargaining unit enployees. It is conmon ground that the
work of larger rail grinding trains has normally been contracted out
in the past. Insofar as the practice regarding the Fairnmont grinder
is concerned, that work has al so been preponderantly contracted out,
and the only practice with respect to the use of bargaining unit
menbers relates to the assignnment of a Foreman Welder to a single
machi ne on the occasion of three seasons in the Muntain Region



On the whole, the Arbitrator cannot conclude that the work in
guestion can fairly be described as having been " currently or
traditionally perforned by enployees in the bargaining unit" in the
jurisdictional sense contenplated in Appendi x XV. The grinding of
rail has, as noted above, generally been performed on a contracted
out basis. That pattern has continued with the advent of the

Fai rmont grinder for switches and rail crossings, since 1986, with
only minor exceptions. This Ofice appreciates the inportance of

col l ective agreement provisions which preserve jurisdiction over
work clearly belonging to the bargaining unit (see e.g. QQBOLDCROA
2145 and QQBOLD2164QQBOLD). However, the purpose of Appendix XV is
to protect only such jurisdiction as clearly exists. It cannot, as a
general rule, be interpreted or extended to vest work in the

bargai ning unit which has in fact been perfornmed preponderantly
outside the bargaining unit. That is the case for the grinding of
rail, whether by large rail grinding trains or by the application of
the Fairnont grinder. In the circunstances there is no violation of
Appendi x XV of the collective agreenment disclosed, and the Conpany
was under no obligation to conply with articles 2, 3 and 5 of
col l ective agreenent 10.5 in the assignment of the work in question.
For the foregoing reasons the grievance nust be di sm ssed.

Noverber 13, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



