CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2303

Heard at Montreal, Tuesday, 8 Decenber 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discipline assessed Loconotive Engi neer B.M Pethick
London.

JO NT STATEMENT OF | SSUE

On January 9, 1991, Loconotive Engi neer Pethick was enpl oyed on
Train 511 (Extra 4112 West) from London to Sarnia on the Strathroy
Subdi vi sion. The Conpany alleges that at M| eage 25.89 Extra 4112
West entered the work linmts of Track Foreman Bloonfield in
contravention of OCS Cl earance No. 397.

Foll owi ng an investigation of the matter, Loconpotive Engi neer
Pet hi ck was assessed a 120-day suspension for violation of Rule 311
par agraph (b) of the Canadian Rail Operating Rules.

The Brot herhood requests the renoval of the discipline assessed as
wel | as conpensation for all time held out of service on the grounds
that: (1) the Conpany has not substantiated a violation of the rules
cited; (2) during the fornmal enployee investigation Conpany evi dence
was withheld and; (3) the Conpany rul ed pertinent questions
irrelevant.

The Conpany declined the Brotherhood' s appeal

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SG.) C. HAMLTON

(SGD.) A E. HEFT

GENERAL CHAI RMAN

for: VICE-PRESI DENT, GREAT LAKES REG ON

There appeared on behal f of the Conpany:

A. E. Heft
Manager, Labour Rel ations, Toronto
J. Vaasjo
Labour Rel ations O ficer, Toronto
D. Brodie

Labour Rel ations O ficer, Mntrea
J. J. Canpbell

Assi stant Superintendant, Toronto
D. A Bloonfield

Assi stant Track Supervisor, Toronto
And on behal f of the Brotherhood:

C. Hanilton

General Chairman, Kingston

B. Lennox

Local Chairman, UTU [CN Lines Central], Niagara Falls
B. Pethick

Gievor



AWARD OF THE ARBI TRATOR

The Arbitrator is not satisfied, on the basis of the materi al
presented, that the Conpany has established, on the bal ance of
probabilities, that Loconotive Engi neer Pethick entered the work
limts of Track Foreman Bl oonfield on January 9, 1991, as all eged.
The material presented with respect to the evidence of the tines and
| ocation of Track Foreman Bl oonfield raise serious questions as to
hi s whereabouts, and the precise |location of Train 511 at the point
in time when the radio contact was made between Loconotive Engi neer
Pethick and M. Bloonfield. Significantly, during that exchange M.
Bl oonfield gave no indication to the grievor that he was already
within his work limts as the cl earance was obtained. In the result,
M. Pethick was effectively deprived of the ability to take note of
his location at the tinme. He is, to that extent, less able to dea
with the allegation, first nade only some days |later by M.
Bloonfield. In light of M. Bloonfield s apparent failure to direct
the grievor to stop his train, or to give himany indication that he
had violated O C.S. Clearance No. 397, the Arbitrator is left in
substantial doubt as to the merits of the Conpany's claim

The infraction for which M. Pethick |ost four nonths of enploynent,
whi ch represents a substantial nonetary penalty, is plainly serious.
It should, accordingly, be established on the basis of clear and
conpel l'ing evidence. The evidence adduced in the case before the
Arbitrator falls short of that standard, and does not, on the

bal ance of probabilities, establish that there was a violation of
the OCS clearance by the grievor at the time and pl ace all eged.

For the foregoing reason the grievance is allowed. The suspension
shall be renmoved fromthe grievor's record, with full conpensation
for all wages and benefits lost. In light of the Arbitrator's
conclusion on the nmerits of the grievance it is unnecessary to dea
with the issue of the regularity of the Conpany's investigation.
Decenmber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



