CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2304

Heard at Montreal, Tuesday, 8 Decenber 1992

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di smissal of Trainman R A Ellerbeck, N agara Falls, Ontari o,
effective 24 April 1992.

JO NT STATEMENT OF | SSUE:

On 16 March 1992, M. R A Ellerbeck provided an enpl oyee statenent
for alleged fraudul ent subnm ssion of maintenance of earnings clains.
The enpl oyee statenent concluded on 18 March 1992. Subsequent to the
enpl oyee statenent, M. R A Ellerbeck was di scharged fromthe
service of the Conpany effective April 24, 1992 for " Fraudul ent
Submi ssi on of Maintenance of Earnings Clains in Pay Periods 3-4, 5-6
and 11-12 of 1991."

The Uni on appeal ed the di scharge of M. Ellerbeck on the grounds
that: 1. There were mitigating circunstances. 2. The Conpany entrapped
M. Ellerbeck. 3. The dismissal of M. Ellerbeck was unwarranted.
The Conpany declined the Union's appeal.

FOR THE UNI ON:

FOR THE COMPANY:

(SGD.) M P. GREGOTSKI

(SGD.) A E. HEFT

GENERAL CHAI RPERSON

for: VI CE-PRESI DENT, GREAT LAKES REG ON

There appeared on behal f of the Conpany:

J. M Kelly

Senior Project O ficer, Labour Relations, Toronto
A. E. Heft

Manager, Labour Rel ations, Toronto

D. Brodie

Labour Rel ations O ficer, Mntreal

S. Val court

Assi stant Manager/ Admi ni stration Crew Managenent Centre,
Toronto

And on behal f of the Union:

M P. G egot ski

General Chairperson, Fort Erie

G J. Binsfeld

Secretary Treasurer, G C. A, Fort Erie
B. J. Lennox

Local Chairperson, Niagara Falls

R. A Ellerbeck

Gievor



AWARD OF THE ARBI TRATOR

On a review of the evidence the Arbitrator is satisfied that the
grievor, Trainman R A Ellerbeck, know ngly and repeatedly submtted
fraudul ent nmmi ntenance of earnings mleage clains in three separate
pay periods. Specifically, he booked off for mles when in fact the
trips which he had worked in the given nileage nonth were well short
of the mles which would entitle himto do so. In the result he
claimed, and wongfully received, paynents totalling $4, 621.63.

M. Ellerbeck maintains that he did not intend to wongfully
appropriate the nonies in question. He states that he made the
clainms in the belief that he was entitled to do so, by a strict
interpretation of articles 28.4(a) and 28.5 of the collective
agreenent. The provisions are as foll ows:

QQ NDENT28. 4 QQ NDENTIn the application of this Article, enployees
wi |l be governed as follows:

QQ NDENT(a) QQ NDENTthey will nmamintain a record of the total

accurul ated m | eage for which paid comrencing with their mnleage
date and report to the designated officer when the nmaxi num ni | eage
has been made so that relief can be provided,

QQ NDENT28.5 QQ NDENTI n the application of this Article, m | eage
paid for as:

QQ NDENT(a) QQ NDENTgeneral holidays (Article 77);

QQ NDENT( b) QQ NDENTtravel allowance (Article 23);

QQ NDENT(c) QQ NDENTbereavenent |eave (Article 76);

QQ NDENT(d) QQ NDENTpaynent for exam nations (Article 71);

QQ NDENT(e) QQ NDENTannual vacation (Article 78); and

QQ NDENT(f) QQ NDENThel d- away-from horme term nal (Article 18);

QQ NDENTwi I I not be charged agai nst an enpl oyee's mi | eage records.
However, employees will not be permtted to stipulate the period off
duty on account of nmileage limtations as their annual vacation
peri od. When the annual vacation dates allotted in advance (as
provi ded in paragraph 78.11 of Article 78 [Annual Vacation])
coincides with the tinme an enployee is off duty because of nileage
limtations, the date will not be changed and enpl oyees will be

all owed to comrence annual vacation on the allotted date.

According to M. Ellerbeck, once he becane entitled to incunmbency
paynments, when those incunbency payments were expressed in ternms of
mles on his statenent of earnings, referred to as a "blue slip",
provided to himby the Conpany, he included the i ncunbency mles in
the cal cul ation of "accunul ated m |l eage for which paid" under
article 28.4(a) of the collective agreenent. This, he says, he did
on the basis that there was no specific exclusion of those nmles for
the purposes of the calculation found within article 28.5 of the
col l ective agreenent.



OHx *d0O0O0o OaHe vif t to ful
paynment wi thout he
col l ective agreenent. The evi dence discloses that on Decenber 3,
1991, he was given witten notice to attend a disciplinary interview
on Decenber 9, 1991 in connection with defacing a custoner's
packagi ng. The Union's objection is therefore without nerit.
For the foregoing reasons the grievance nust be di sm ssed.
Decenber 11, 1992
(Sgd.) M CHEL G PICHER
ARBI TRATOR

the only ruling which was necessary to the resolution of the issue
presented by the Brotherhood. Wile the Arbitrator has difficulty
under st andi ng how an enpl oyee coul d book rest beyond the m ni nrum
whi | e nmai ntai ni ng an undi m ni shed mai nt enance of earnings, in such a
way as to achieve a situation nore advantageous than woul d be
available to a regul arly assigned enpl oyee, that circunmstance has
not materialized in the context of any grievance. It need not be
comrent ed upon, therefore, save to say that enpl oyees shoul d not
expect that the concept of nmmintenance of earnings can be applied
beyond the purpose for which it was originally intended. That
purpose is to conpensate enployees for the |oss of work
opportunities which, but for the Corporation's operational and
organi zati onal change, woul d have been avail able to them

The Brotherhood took the position that the Arbitrator should not
deal with the second issue, as to whether not being called can be
deened to be booking rest, on the basis that it was beyond the
contents of the original joint statement of issue. Wth that |
cannot agree. The original grievance came to this Ofice partly
because the Corporation adopted a policy of reducing the incunbency
of enpl oyees who booked rest. Inplicit in the resolution of the
grievance is sonme reasonabl e understandi ng of what constitutes
booking rest. In the circunmstances, therefore, | deemit appropriate
to deal with the question put by the Corporation with respect to
this issue.



Wth respect to the merits of the Corporation's question as to

whet her an enpl oyee who remains available for a call but does not
work is to be considered on a | ayover day to be included in the
conput ation of eight days specified in article 4.13, the response
nmust be in the negative. The collective agreenent plainly nmakes a

di stinction as between days on which an enpl oyee books rest and days
on which a spare enployee is available for a call. Wile the
Arbitrator appreciates that article 4.13 is generally intended to
apply to regularly assigned enpl oyees, the intent of the Specia
Agreenment is to preserve to the enpl oyees who were fornerly in that
category certain mnimmprotections. In the Arbitrator's viewit
woul d be inconsistent with the Special Agreenment and with the award
of July 18, 1992 if the Corporation were to calculate a day upon

whi ch an enpl oyee stands by for a call and renmins available for
work, but is not called, as a day of booked rest for the purposes of
the equival ent of the eight days contenplated under article 4.13 of
the collective agreenent. The Arbitrator's conclusion in that
respect, however, has no bearing on the very different circunstance,
not ed above, of an enpl oyee who makes hinself or herself unavail able
for work on a day or days in excess of the m ninum of eight days for
whi ch he or she is entitled to book rest.

The next issue is the matter of the conpensation of enployees for
wages and benefits |ost by reason of the application of the
Corporation's policy. The Corporation proposes the follow ng:

QQ NDENT1. QQ NDENTt hat incunbency paynments will be resto092

(Sgd.) MCHEL G PICHER

ARBI TRATOR



