CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2308

Heard at Montreal, Wednesday, 9 Decenber 1992

concer ni ng

CANPAR

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

EX PARTE

Dl SPUTE:

A matter involving the issuance of 20 demerits to Vancouver

enpl oyee, B. Thorner for the alleged "Falsification of work records
resulting in theft of Conmpany time."

UNI ON' S STATEMENT OF | SSUE

The Union, during the grievance process, raised the cogent argunent
in review of the case file material, that it's position on behal f of
the grievors should logically succeed given that Conpany officials
failed to provide the grievor with a "fair and inpartial" interview
The Union contends that the interview process contenpl ated under the
terms of the present collective agreenent requires that interviews
are to be conducted with fairness and inpartiality.

The Uni on maintains that the evidence adduces that the Conpany

viol ated these tenets by holding an interview which was directly
controlled by the sane Conpany official whom allegedly w tnessed the
i ncident, and was instrunental in charging the enpl oyee through
written notification. Further, the Union contends that the Conpany
officials statements were contradictory, and that the grievor's
version is nore credible.

To date, the Conpany has declined the Union's request that the
denmerits issued be justly renoved.

FOR THE UNI ON

(SGD.) M W FLYNN

for: EXECUTI VE VI CE- PRESI DENT

There appeared on behal f of the Conpany:

M D. Failes

Counsel , Toronto

P. D. MaclLeod

Director of Termi nal, Toronto

D. Dobson

W t ness

R Wettstein

Wt ness

And on behal f of the Union:

F. Luce

Counsel , Toronto

J. Crabb

Executive Vice-President, Toronto

D. Elickson

Counsel , Toronto

K. Butcher

Wt ness

B. Thorner

Grievor



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes, beyond controversy,
that the grievor net with fellow pick up and delivery driver K

But cher for breakfast on the norning of March 13, 1992, shortly
after he left the Conpany's term nal in Burnaby. The evidence
adduced by the Conmpany suggests that M. Thorner took a break al ong
with M. Butcher at a shopping plaza, known as the Brentwood Ml l
between 9:10 a.m and 9:50 a.m The grievor's tine sheet for the day
did not note a forty minute break during that period, and further

cl ai med one hour of overtine.

The issue in this grievance is largely one of credibility. The

evi dence of the Conpany's wi tnesses, including Senior Supervisor Dan
Dobson and M. R J. Wettstein, who was then its Regi onal Manager
for British Colunbia, is based on their respective observations of
the enpl oyees' vehicles, parked at the Brentwood Mall, and the tine
they were observed departing that |ocation. M. Dobson confirns
having first noticed the two delivery vans parked at the mall at or
about 9:10 a.m He then proceeded to pick up M. Wettstein at a
nearby service station, returning with himto the mall at a tine
which M. Wettstein estimated to be 9:20 a.m, and M. Dobson, in
hi s evidence, indicated nm ght have been 9:25 a.m 1In either event,
both wi tnesses confirmthat the two vans were at the mall when M.
Dobson returned with M. Wettstein. They also both confirm having
seen the two enployees return to their vehicles to depart at 9:50
a.m, with M. Butcher |eaving sone five mnutes |ater because of

adj ustmrents he nmade to his vehicle. The evidence of M. Dobson,

whi ch went unchal | enged, confirnms that he nade witten notations of
certain of the times, including the time of the enpl oyees' departure
fromthe Brentwood Mall

M. Thorner clains to have arrived at the mall between 9:20 and 9: 25
a.m He relates that he did sone banking at a automated teller
machi ne and waited sone five to seven minutes for M. Butcher to
arrive. According to his estimate they then proceeded to have
breakfast, |eaving the restaurant to return to their vehicles at
about 9:45 a.m M. Butcher states that he arrived at the mall at
approximately 9:25 a.m and estinmates his departure at fifteen to
twenty minutes later. The thrust of the position of both enpl oyees
is that they were taking a fifteen minute break, to which they were
entitl ed.



The Arbitrator has substantial difficulty with the evidence of the
grievor, as well as that of M. Butcher. Firstly, unlike M. Dobson
who had reason to be concerned at the sight of two vans parked at
the Brentwood Mall, M. Thorner and M. Butcher had little or no
reason to pay close attention to the tine at which they started and
finished their visit to the mall. Additionally, the estinmate which
M. Thorner advances, with respect to the tine which he took to
proceed fromthe termnal to the nmall, apparently after nmeking a
delivery which was geographically out of the way, |eaves serious
guestions as to the reliability of his assessnent of the tines

i nvol ved. The best evidence, in the Arbitrator's view, would suggest
that a drive directly fromthe Burnaby term nal to the Brentwood
Mal |, al ong the Lougheed H ghway at or about 9:00 a.m would take
little nore than ten or fifteen mnutes. It would, in ny view, be

i mpl ausi ble for M. Thorner to deviate southward a substantia

di stance to deliver a single parcel, before proceeding in a
partially reverse direction towards the mall, given that he woul d be
backtracki ng over the same territory in any event to proceed to his
subsequent deliveries. On the whol e of the evidence, the grievor's
evi dence i s unconvincing and the account of events tendered by M.
Dobson, supported by M. Wettstein, seens nore credible.

Having regard to the entirety of the evidence, the Arbitrator is
satisfied that the grievor did fail to properly record his hours of
work on March 13, 1992, and that in all Iikelihood as nmuch as half
of his claimof an hour's overtinme may have been falsely or
recklessly made, in light of the extended tine taken for his
breakfast break at the Brentwood Mall on the norning in question

G ven that the enpl oyees working in the Conmpany's delivery service
are largely unsupervi sed, and are responsible for their own tine
records and overtinme clains, the job in question involves an
implicit relationship of trust. A violation of that obligation

whet her cal cul ated or careless, is deserving of a serious neasure of
discipline. In the circunstances the Arbitrator is satisfied that
the assessnent of twenty denerits was within the appropriate range
of discipline for the grievor's failure to maintain an accurate
record of his time worked on March 13, 1992. | am al so satisfied
that the grievor was provided with a fair an inpartial interview
For the foregoing reason the grievance nust be dism ssed.

Decenmber 15, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



