TRANSLATI ON

CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2311

Heard at Montreal, Thursday, 10 Decenber 1992

concerni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Appeal of the dismissal of M. A Chartrand.

JO NT STATEMENT OF | SSUE:

Noting the inability of M. A Chartrand to performhis work on a
regul ar basis, and because the possibility of inprovenent during the
next few years did not seemlikely, the Conpany, upon the advice of
its Medical Services and based on the expertise of a nedical
specialist, term nated the enpl oynent of M. A. Chartrand effective
June 19, 1992.

The Brotherhood maintains that M. A Chartrand cannot be disnissed
wi t hout first being accorded the right to an investigation as
stipulated in paragraph 24.1 of article 24 of Collective Agreenent
5.1 and demands the reinstatenent of the grievor with conpensation
for wages and benefits | ost during his absence and wi thout | oss of
seniority.

The Conpany maintains that this is not the case of a disciplinary
term nation and rejected the appeal.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) T. N. STOL

(SGD.) J. D. PASTERI S

NATI ONAL VI CE- PRESI DENT

for: VICE-PRESI DENT, ST. LAWRENCE REG ON

There appeared on behal f of the Conpany:

O. Lavoie

Labour Relations O ficer, Mntreal

R Duhanel

O ficer, Mntreal

S. Mateus

Nur se, Mbontreal

Dr. M Leduc

W t ness

And on behal f of the Brotherhood:

L. St-Louis

Regi onal Vi ce-President, Montreal

Dr. R Lemni eux

W t ness

A. Chartrand

Gievor



AWARD OF THE ARBI TRATOR

The evi dence establishes, beyond controversy, that M. Chartrand's
average | evel of absenteeismover the |last nine years of his

enpl oynent was 36.37% In 1990 his | evel of absenteeismwas 49.61%
and in 1991 it reached 70.76%

It is conmon ground that the grievor's absences resulted fromhis
medi cal condition. According to his doctor, Dr. Raynond Leni eux, who
is a psychiatrist, M. Chartrand suffers from pseudo-schi zophrenic
neurosis which is a chronic condition. According to Dr. Lem eux, he
could make gains in controlling his condition by altering certain
factors in his life, such as avoiding working nights, as well as by
cl oser nedical followup. On the other hand, the Conpany's nedica
specialist, Dr. M Leduc, who is also a psychiatrist, submts that
even with these changes rel apses woul d be inevitable, even if one
coul d hope that his condition could be slightly inproved. The two
specialists are agreed that it would be inpossible for M. Chartrand
to attain a | evel of absenteeismof 5% which is the average for the
enpl oyees in the departnment to which he is assigned. On the
contrary, according to the preponderance of the evidence, the
prognosis is for a |l evel of absenteeismfor M. Chartrand which
woul d be nore or less the sane as that of the past years.

The Brotherhood submits that the Conpany cannot dismss M.
Chartrand without an investigation, as provided for in article 24 of
the collective agreenent. For the reasons expressed by Arbitrator
Weatherill in an ad hoc award, QBOLDSHP- 160QQBOLD, | cannot accept
the position of the Brotherhood. The present grievance does not
concern discipline but rather term nation for medical incapacity, a
circunmstance to which article 24 does not apply.

On the whole, the Arbitrator nust cone to the regrettable conclusion
that the chronic nedical condition suffered by M. Chartrand, and
the unpredictable relapses to which he will inevitably be subjected
in the future, render himincapable of performng his functions at
wor k. The Conpany was therefore justified in its conclusion that he
woul d be incapable of neeting the contractual obligation between
enpl oyee and enpl oyer. The Arbitrator rules that the Conpany did
have the right to put an end to the enploynent contract of the
grievor.

For these reasons the grievance nust be di sm ssed.

Decenmber 11, 1992

(Sgd.) MCHEL G PICHER

ARBI TRATOR



