CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2312

Heard at Montreal, Tuesday, 12 January 1993

concer ni ng

CANADI AN PACI FI C LI M TED

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

The lay-off of the Galt Subdivision Extra Gang, London Division, on
conpletion of their tour of duty on January 17, 1991

JO NT STATEMENT OF | SSUE

Bulletin No. 16, dated March 12, 1990, advertised for positions on
an Extra Gang to originate at Wodstock and work on the Galt
Subdi vi si on and Whodst ock Branches. The gang was to comence on or
about April 9, 1990, and continue to on or about Septenber 30, 1990,
and due to additional work being avail able, the gang was not laid
off in 1990. However, the gang was laid off on January 17, 1991

The Uni on contends that the Conmpany violated Sections 40.1, 40.2,
40.4 and 40.5 of Wage Agreenent No. 41, and could not |ay off any of
the enmpl oyees on the Extra Gang, since these lay-offs were not part
of the planned changes involving the displacenent or |ay-off of

enpl oyees and were not included in the Sem - Annual Report for the
first half of 1991.

The Union requests that the enployees laid off the Division Extra
Gang be conpensated for any | ost wages and expenses they incurred as
a result of this lay-off and that they be returned to their
positions on the Extra Gang forthwith

The Union further requests that any other enployee affected by this
lay-off, due to their being displaced, laid off or having to
exercise their seniority to another position, be conpensated for any
| ost wages and expenses they incurred, and that they al so be
returned to their forner positions i mediately.

The Conpany denies the Union's contention and declines the Unions
requests.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) L. M Di MASSI MO

(SGDb.) M G MJDIE

SYSTEM FEDERATI ON GENERAL CHAI RMAN

GENERAL MANAGER, OPERATI ON & MAI NTENANCE, |FS

There appeared on behal f of the Conpany:

R J. Marte
Labour Relations Oficer, |FS, Toronto
D. T. Cooke

Labour Rel ations Officer, Mntrea
And on behal f of the Brotherhood:

J. J. Kruk
Syst em Federati on General Chairman, Otawa
D. McCraken

Federati on General Chairman, Toronto



AWARD OF THE ARBI TRATOR

The material before the Arbitrator confirns that the Galt
Subdi vi sion Extra Gang was identified in the Conpany's Sem - Annua
Plan for the second half of 1990 as scheduled to be laid off on or
about COctober 15, 1990. The enpl oyees were not in fact laid off on
that date, as unforeseen work requirenents involving sonme crossing
repl acenents and the installation of an interchange with CN Rai

del ayed the effective date of their layoff. It is not disputed that
the enpl oyees in question were so advised by the roadmaster. While
it was anticipated that the work would, in any event, be conpl eted
by late 1990, del ays over the period of the Christms and New Year's
hol i days caused the work to extend to January 17, 1991, at which
time the gang was laid off.

The Brotherhood pleads a violation of section 40 of the collective
agreenent which provides, in part, as foll ows:

QQ NDENT40. 1 QQ NDENTEf fective January 1 and July 1 each year the
Conmpany will provide a witten report to each Union setting out in
specific detail any plans that it has that involve displacenment or
| ay-of f of any enpl oyee represented by that Union or otherw se

i nvol ve a permanent decrease in the work force. The report will be
provided to the General Chairman of each union within 15 days of the
commencenent of the period. The first six nonth report will be
produced July 1, 1988.

QQ NDENT40. 2 QQ NDENTThe report will identify which changes will be

of a technol ogical, operational or organizational nature and which
changes are expected to be nmade because of a permanent decrease in
traffic, a normal reassignment of duties arising out of the nature
of the work, or nornmal seasonal staff adjustments. Additionally, the
report shall state the nunmber of enployees who are likely to be

af fected, their geographical |ocation, when the changes will occur
and the plans to preserve their enploynent including training or

pl acenment into vacant pernmanent positions.

QQ NDENT40. 3 QQ NDENTThe Conpany will nmeet with the General Chairnman
within 30 days of the receipt of the report to discuss it and its
implications for the work force. The purpose of the nmeetings is to
convey and discuss information related to planned changes and not to
negoti ate the actual changes or restrict the entitlenment of the
Conmpany to make changes to rationalize its work force or to displace
or lay off enployees consistent with collective agreenent

provi si ons.

QQ NDENT40. 4 QQ NDENTNo enpl oyee may be laid off or displaced as a
result of a planned change of the nature contenplated in 40.2 unless
and until the enpl oyer has substantially conplied with the above
provi sions and a planned change has been included in a report.
From a techni cal standpoint, the Arbitrator cannot reject the
position of the Brotherhood. It cannot be denied that the enpl oyees
in question were laid off during the period which related to the

sem -annual plan for the first half of 1991. The issue becones

whet her there has been a violation of the provision which warrants
the renedy of reinstatenment and conpensati on sought by the

Br ot her hood.



VWhile it is true that the layoff of the Galt Subdivision Extra Gang
was not described in the first sem -annual plan for 1991, it had
clearly been contained in the previous plan for the latter part of
1990. Because of certain unforeseen devel opnents the | ayoff was not,
in fact, inplenented until some two an one-half weeks into the new
year. In the circunstances the Conpany argues that there has been
"substantial conpliance" with the provisions of section 40 of the
collective agreenent. | amsatisfied that there has.

The purpose of the section is to give enployees and their union
reasonabl e advance notice of an inpending layoff, affording the
greatest possible opportunity to mtigate its adverse inpacts. In
the case at hand, the spirit of that requirenment was plainly nmet by
pl aci ng the enpl oyees on notice, as early as July 1990, that their
assignnment was tenporary and that they could expect it to end at or
about m d-Cctober of that year. On what basis can it be concl uded
that they have suffered prejudi ce because the |layoff was in fact

del ayed, for reasons fully disclosed to them because the work

assi gnment extended several weeks |onger than originally expected?
In the Arbitrator's view to grant the renmedy sought would ignore the
fundament al purpose of section 40 of the collective agreement which
in the circunstances, was substantially served. The enpl oyees
affected by the layoff in January of 1991 were fully aware that they
woul d be laid off, and that their layoff had been del ayed only
tenporarily because of the extra work avail able. The Brotherhood's
case might be nmore conpelling if the enpl oyees had reason to believe
that they had, in effect, been transferred to permanent or

sem - permanent positions, and that the original intention to |ay
them of f had been categorically resci nded. However, that is not what
t he evi dence discl oses.

For the foregoing reasons, while the Arbitrator is prepared to find
and declare that strict conpliance with the requirenents of section
40 woul d have required the Conpany to include the January | ayoff of
the enpl oyees in question in the sem -annual plan for the first half
of 1991, and that failing such nmention in the report, there should
have been specific consultation with the General Chairman, | nust
find that there has, neverthel ess, been substantial conpliance with
the requirements of the section as contenplated within section 40.4.
For these reasons, although the grievance is allowed, in part, to
the extent of a declaration that the agreenment was violated, no
further renedy shall be ordered.

January 15, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



