CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2315

Heard at Montreal, Wednesday, 13 January 1993

concer ni ng

CANPAR

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

EX PARTE

Dl SPUTE:

Claimfor 21 hours at the applicable overtine rate of pay by CanPar
enpl oyee R Johnson, Hamilton, Ontario.

Claimfor 19 hours at the applicable overtine rate of pay by CanPar
enpl oyee R. Johnson, Ham [ton, Ontario.

UNI ON' S STATEMENT OF | SSUE

On Decenber 5, 7 and 8, 1991, a tenporary enpl oyee working under the
supervi sion of CanPar performed duties at his hone, which are
normal |y perfornmed by bargai ning unit enpl oyees.

On Decenber 14, 15 and 16, 1991, a tenporary enpl oyee worki ng under
t he supervision of CanPar perforned duties at his honme, which are
normal |y perfornmed by bargai ning unit enpl oyees.

The Uni on asserts the work perforned by this tenporary enpl oyee at
hi s home shoul d have been perfornmed by a regul ar assi gned enpl oyee
on overtine at the CanPar terminal, as the work is part of regular
assigned bull etined positions.

The Union clainmed on behal f of enployee R Johnson a total of 21
hours and 19 hours respectively be paid at the applicable overtine
rate of pay.

The Conpany declined the Union's claim

FOR THE UNI ON

(SGD.) J. CRABB

EXECUTI VE VI CE- PRESI DENT

There appeared on behal f of the Conpany:

P. MaclLeod
Director of Term nal, Toronto
K. Henry

Driver Supervisor, St. Catharines
And on behal f of the Union:

J. Crabb
Executi ve Vice-President, Toronto
J. Marr

Vi ce- Presi dent, Saint John
R. Johnson
Gi evor



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that a nunber of
addi ti onal enpl oyees were retained froman outside manpower service
conpany to assist at the Conpany's Grays Road ternminal, in Stoney
Creek Ontario, when there was a dramatic increase in the volune of
work due to a work stoppage anobng custons officers and a strike in a
conpetitor's operations. One of the supplenentary enpl oyees, M.
Davi d Adki ns, was assigned certain paperwork relating to a |arge
nunber of inquiries with respect to nmanifests received from Canada
Customs in or about the third week of Novenber of 1991. It is not

di sputed that on the dates referred to in the Statenent of I|ssue,
M. Adki ns conpl eted sonme of the paperwork assigned to himat hone,
both on weekend days off as well as on certain evenings, for an
approxi mate total of forty hours.

The sol e issue, as the case has been presented, is whether the work
conpl eted by the supplenentary enpl oyee at his hone was assi gned by
the Conpany. If it was, it does not appear disputed that it would
constitute overtine which the Conpany is obligated to assign to
bargai ning unit enpl oyees on the basis of seniority pursuant to
article 8.6 of the collective agreenent, which provides as foll ows:
QQ NDENTS8. 6 QQ NDENTWhere work is required by the Conmpany to be
performed on a day which is not part of any assignnment, it nay be
performed by an avail able extra or unassigned enpl oyee who will

ot herwi se not have 40 hours of work that week. Overtinme shall be
all ocated on the basis of seniority wherever possible, in a
voluntary manner, within the work classification and shifts,

provi ded the enpl oyee is capable of perform ng the duties; however,
upon reaching the bottom of the seniority list in that
classification and shift, the junior employee(s) will be required,
in reverse order, to work the overtine.

It is conmon ground that the authority to assign work at the

term nal vested, at all material tines, in M. K Henry, who was the
| ead hand. Assignnents could also be made by his i medi ate
supervisor, M. E. Nulle, who is nornally stationed at the Conpany's
headquarters in M ssissauga, and who was periodically on site to
assist with the overflow work at the Stoney Creek ternminal in |ate
1991.

The evidence given at the hearing by M. Henry, whomthe Arbitrator
judges to be a candid and honest witness, confirms that, in fact, he
was aware that M. Adkins was taking work hone. He states that M.
Adki ns specifically asked himif he could take his notes hone with
him It appears that M. Henry indicated to the enployee that he
could do so, although he gave himno specific instruction in that
regard. In fact, it energes that M. Adkins renpved not only his
notes, but the packing slips and yellow and white custons manifest
papers which were the subject of his notes. According to M. Henry,
the original notes taken by M. Adkins consisted of margina
jottings made on the conputer printout of the nmanifests provided to
t he Conpany by Canada Custons.



It is conmon ground that M. Henry was not present in the term nal
bei ng on vacation, when work was taken honme by M. Adkins on
Decenmber 14, 15 and 16, 1991. It is clear, however, that at no tine
prior to his departure did M. Henry rescind the approval which he
had given to M. Adkins to take his notes hone to work on. A witten
statement by M. Nulle, filed in evidence, confirnms that he becane
aware of M. Adkins' taking work home on or about Decenber 9, 1991
Hi s statenent relates, in part, the follow ng:

QQ NDENT" On Monday Decenber 9/91 Dave turned in what he had

conpl eted and nentioned to nme that he had taken home his notes on

t he weekend and redone them nore neatly to present to customs. |
told himthat he was not required to take work home, that |

appreci ated what he had done. Apparently he did it again the next
week and also did some after hours one night. Until a grievance was
entered | was unaware of the second occurrence."

The Arbitrator has sone difficulty with the position of the Conpany
to the effect that the honmework activities of M. Adkins were
entirely unassigned. During the course of his testinony at the
hearing, M. Henry confirmed that it was his inpression, at the
time, that M. Adkins was doing more than sinply rereading his notes
at honme in an effort to better hinmself. By his own account, he
believed that the enployee was in fact reorganizing and rewiting
his notes in an effort to facilitate the conpletion of the task
assigned to him It appears that that may have been of sone

i mportance, to the extent that the work required of the Conmpany by
Canada Customs was to be conpleted within a deadline, the failure of
which could result in the assessnent of fines. It is, of course,
comon ground that no overtine paynent was made to the suppl enmentary
enpl oyee, and indeed no claimfor such was filed by him

On the whol e of the evidence the Arbitrator must conclude that,
notwi t hstandi ng the best intentions of M. Henry and M. Nulle, M.
Adkins did performwork for the Conpany at home with the know edge
and approval of the enployer. It is, in my view, significant that he
did not comence to do so without first clearing with M. Henry his
wi sh to take his notes home to work on. Wile, froma certain
perspective, that wi sh could be characterized as the initiative of a
keen volunteer interested in advancing his own position in the eyes
of the enployer, it cannot be disputed that it also involved an

enpl oyee acconplishing work in relation to an assignment given to
him for the overall advancenent of the Conpany's interests. Wen,
after M. Henry had gone on his vacation, and M. Nulle dealt

knowi ngly with M. Adkins, there was no attenpt to change the

enpl oyee' s practice of taking work home. As M. Nulle's statenent

di scl oses, he effectively told the enployee that while it was not
necessary for himto take work home, his efforts in that regard were

appreciated. This nust, | think, be taken as a formof tacit
approval of the practice originally initiated with the agreement of
M. Henry. On the whole, therefore, I amsatisfied that,

notwi t hstandi ng the good faith exhibited by M. Henry and M. Nulle,
the work perfornmed at home by M. Adkins was acconplished with the
know edge and approval of the Conpany to such a degree that it
cannot now deny the assignnent of that work to him



For the foregoing reasons the grievance nust be all owed. The
Arbitrator directs that the grievor, M. R Johnson, the enployee to
whom overtime work woul d have been assigned in the circunstances, be
fully conpensated for all wages and benefits | ost by virtue of the
violation of the collective agreenent.

January 15, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



