CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2319

Heard at Montreal, Thursday, 14 January 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Rat es of pay for newly hired persons being trained for positions in
Col | ective Agreenent No. 1 at VIA Rail Toronto.

JO NT STATEMENT OF | SSUE

New hi red persons engaged by the Corporation to be trained to work
positions covered by Collective Agreenent No. 1 are paid $6. 00/ hr.
in Toronto.

The Brotherhood contends that the Corporation has violated Articles
1.2, 2.1, 3.5 and possibly Articles 4, 5, 6, 8 and 9, Articles 11.3,
possibly Articles 12, 13, 16, 17, 18, 19, 20, 21,1, 23, Articles
24.5, 26.1, 27.1, 27.2, possibly 27.3, 27.8, 29.1, 30, 31.1,
Articles 33, 35, 36, 37, Appendices A and G and possibly others.
The Brotherhood seeks retro-active pay for new hires based on the
rates of pay in Appendix "A" commencing with the first day of

t rai ni ng.

The Brotherhood bases its arguments on the fact that Article 11.3
provides a newy hired person with retro-active seniority to the
date he was first hired as a trainee and, therefore, in their

opi nion, that person is also entitled to retro-active wages and
benefits under the collective agreenent.

The Corporation denies violating the collective agreenent. The
Corporation believes that article 11.3 provides retro-active
seniority only and makes no reference to retro-active wages or
benefits. The Corporation also maintains that article 16 clearly
applies to enployees only, and not to newmy hired trainees.
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And on behal f of the Brotherhood:
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Representative, Moncton



AWARD OF THE ARBI TRATOR

Is there any conpelling evidence before the Arbitrator to sustain
the position of the Brotherhood with respect to the intention of
article 11.3? The article in question reads as foll ows:

QQ NDENT11.3 QQ NDENTThe nane of an enpl oyee shall be placed on the
seniority list inmediately upon being enployed on a position covered
by this Agreenent. QOBOLDA new y-hired person required to undergo
training or famliarization before being enployed on a position
covered by this agreement will upon successful conpletion of such
training be placed on the seniority list fromthe date he was first
hired as a trai nee. QQBOLD An enpl oyee transferred to an excepted
position or on | eave of absence will have appropriate notation

pl aced opposite his nane.

QQ NDENT[ enphasi s added]

The material before the Arbitrator confirnms that the second sentence
of article 11.3, which is the basis of the Brotherhood' s claim had
its origin in a nmenorandum of understandi ng made between the
Corporation and the Brotherhood on January 15, 1987. That menorandum
resol ved a nunber of outstanding grievances emanating from Toront o,
wher eby the Brotherhood had conpl ai ned of the fact that enployees
hired on the sanme date had different seniority dates, dependi ng on
the length of their training prior to assignment in different
classifications. The parties agreed that that worked unfairness on
enpl oyees in positions which required a | onger period of training.
The nmenorandum of understanding reads, in part, as follows:

QQ NDENTA QQI NDENTA newly hired person required to undergo training
or familiarization before being enployed on a position covered by

the Collective Agreenment will upon successful conpletion of such
training be placed on the seniority list fromthe date he as first
hired as a trainee. The person will be considered as an enpl oyee

under the terns of the Collective Agreenent fromthe date enpl oyed
on a position covered by the Collective Agreenent.

QQ NDENT. .

QQ NDENTE QQ NDENTThe foregoi ng amendnents to the seniority dates
will become effective on March 1, 1987. The introduction of the

adj usted seniority dates through the application of this Menorandum
of Understanding will not result in any pay clainms. Notw thstanding
this effective date, the new seniority date can only be applied in
the next exercise of seniority fromthat date, and will not result

in the adjustnent of the enployee's present enploynent status except
in the case of lay-off.

The evidence further discloses that the above menorandum was

concl uded at or about the sane tinme the parties were negotiating the
renewal of their collective agreement. M nutes of the negotiations,
dated January 6, 1987 confirmthat as of that time the parties were
in agreenment in principle on the backdating of seniority to the
first day of enploynent for a person who successfully conpletes
training. They also recite the Brotherhood s separate demand for a
training rate for persons hired to take training. The Corporation's
negotiator, M. David Andrew, opposed that demand and countered that
all itens nmust flow together, and that if the parties could not
resolve the issue of a training rate " the rest of this itemwould
not be agreed to." Further documentation, in the formof mnutes for
bar gai ni ng sessions held on January 13, 14 and 15 and dated January
29, 1987, confirnms that the Brotherhood' s demand for a training rate
was dropped.



The Arbitrator is satisfied that the whole of the record confirns
that, while the parties discussed the possibility of a training rate
in the context of agreeing to the second sentence of article 11.3 of
the collective agreenent, they clearly did not agree on such a
provision. Can it now be inferred that they intended, by retroactive
seniority, to establish the wage rates of enployees for trainees
before they have been as confirmed as enployees? In this regard it
is instructive to bear in mnd the definition of "enployee"
appearing in article 1.2 of the collective agreenent.

QQ NDENT1. 2 QQI NDENTEnpl oyee

QQ NDENT QQ NDENTThe word "enpl oyee" as used hereinafter shall be
understood to nmean any enpl oyee hol ding seniority under this

Agr eenent .

As the foregoing provision indicates, the parties do not intend that
a newmy hired person undergoing training is to be given the status
of an enpl oyee under the terns of the collective agreenent unti

such time as he or she holds seniority under it. It is common ground
that it has been the practice of many years to treat newy hired
trai nees as not being enployees for the purposes of the collective
agreenent, at |east for wage purposes, until such time as they have
successfully conpleted their training and are enployed on a position
covered by the agreenent.

On the whole, the evidence confirms to the Arbitrator that, pursuant
to a long-standing practice, the parties have consistently viewed
the rate to be paid to newly hired trainees as falling outside the
regul ation of the collective agreenent. For the reasons touched upon
above, | cannot conclude that article 11.3, in its present form was
i ntended to change the rights of trainees insofar as the paynment of
wages i s concerned, whether or not they successfully conplete their
training. As a general rule, boards of arbitration in Canada require
speci fic | anguage to support a conclusion that parties intended to
confer a particular benefit upon enpl oyees on a retroactive basis,

al beit npst of the cases deal with the sonewhat different issue of
retroactivity to the effective date of a new coll ective agreenent.
(QQ TALI CSee, generally, Brown & Beatty, QQ TALI C QQBOLDCanadi an Labour
Arbitrati onQQBOLD, QQ TALICthird edition, 8:1300. QA TALIC) In the
case at hand there is no | anguage within the collective agreenment to
support the position advanced by the Brotherhood, and the evidence
of past practice and bargai ning history clearly contradicts it.

For the foregoing reasons the grievance nust be di sm ssed.

January 15, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



