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and
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EX PARTE

Dl SPUTE:

Entitlement to Maintenance of Earnings paynments as provided for in
article 8 of the Menmorandum of Agreenment, dated 29 June 1990.

UNI ON' S_STATEMENT _OF_| SSUE

On 29 June 1990, the Arbitrator appointed by the Mnister of Labour
at the request of the parties, rendered his award. Provisions were
made in this agreenent to maintain the basic weekly pay of protected
frei ght enpl oyees who were adversely affected by the Arbitrator's
awar d.

In March 1991, the Union filed a policy grievance with the

Vi ce- Presi dent of the Great Lakes Region. The Union clains that
Engi ne Service Enpl oyees who returned to the ranks of the 4.16
Agreenment subsequent to the inplenentation of the Arbitrator's
award, are entitled to Miintenance of Earnings protection under
Article 8 of the Arbitrator's award, because they are adversely
affected by the Award.

The Conpany has denied all nmaintenance of earnings clains from
Engi ne Service Enpl oyees who were not covered by the 4.16 Agreenent
on the date of inplenentation even though these enpl oyees were
adversely affected by the award subsequent to the inplenentation
dat e.
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AWARD OF_THE_ARBI TRATOR

The issue before the Arbitrator is whether the grievors, sone
fifteen persons who were assigned as engi ne service enpl oyees at the
time of the nmenorandum of agreenent respecting the freight crew
consist, fall within the protections of article 8 of that agreenent.
article 8 confers upon eligible enployees nmi ntenance of earnings
benefits. It provides, in part, as follows:

QQ NDENT 8.1 QQ NDENT The provisions of this Article 8 shall apply
only to protected freight enployees - A and protected freight

enpl oyees - B

QQ NDENT 8.2 QQ NDENT The basic weekly pay of protected freight

enpl oyees - A or protected freight enpl oyees - B whose positions are
abol i shed or who are displaced through the application of this

Menor andum of Agreenent shall be nmintained by paynments to such

enpl oyees of the difference between their actual earnings in a
four-week period and four tinmes the basic weekly pay. Such

di fference shall be known as an enpl oyee's incunbency. In the event
an enpl oyee's actual earnings in a four-week period exceeds four
times their basic weekly pay, no incunmbency shall be payable. An

i ncunbency for the purpose of maintaining an enpl oyee' s earni ngs
shal | be payabl e provi ded:

It is conmon ground that for certain purposes of the nmenorandum of
agreenent the grievors are protected frei ght enployees - A and
protected freight enployees - B, as the case may be, dependi ng upon
their seniority. It is also commbn ground that at the tine of the

i mpl enentation of the menmorandum of agreenment they were not worKking
as trainmen but, rather, were in service as | oconotive engineers, in
accordance with their qualifications and seniority for such work
The representations before the Arbitrator establish that in fact al
of the grievors have, over the past three years, worked
preponderantly as engi nenen, although they revert periodically to
the trai nmen's spareboard, particularly in the early part of each
year when there are seasonal declines in rail traffic.

The Union submits that the grievors are disadvantaged as conpared
with other protected freight enployees, inasnuch as they have been
deni ed nai nt enance of earnings protection for such tine as they are
set back to the trainmen's spareboard. It submits that it is

i nequi table that the grievors should work the spareboard wi thout

mai nt enance of earnings protection, in circunmstances where work
opportunities have been reduced by the crew consi st agreenent, while
ot her protected freight enployees, sone of whom nmay be junior to
them have the benefit of maintenance of earnings while they are in
spar eboard service

The position of the Conpany is that enployees can have the benefit
of mai ntenance of earnings under article 8 of the menorandum of
agreenent of July 19, 1990 only if it can be established that they
were adversely affected in a trainman's position at the tine of the
i npl emrentation of the agreenent. In other words, in the Conpany's
view, the protections of article 8 of the nenorandum of agreenent are
available only to trai nmen who were on the spareboard at the tinme of
the inpl enmentation of the agreenent in July of 1990. It submits that
because the grievors' return to the spareboard was occasi oned by a
reduction in work opportunities in service as enginenen, a matter
unrelated to the crew consi st agreenment, they are not adversely
affected and do not fall within the purview of article 8 of the
menor andum of agreement. Further, the Conpany asserts that to the



extent that a nunber of the grievors in fact had general increases
in their total personal earnings, year over year, they could not be
said to have been adversely affected in any way.



The Arbitrator has some difficulty with the positions advanced by
the Conpany. Firstly, it is difficult to draw any concl usion from

t he annual earnings of any of the grievors in a given year to
determ ne whether or not they have been adversely affected by the

i mpl enentation of the crew consist agreenent. It may well be, for
exanpl e, that the losses incurred by an enpl oyee set back to

spar eboard service as a trainmn are substantially surpassed by
earni ngs whi ch he or she nmekes subsequently in service as a

| oconotive engineer. In the Arbitrator's view, the concept of
adverse inpact for the purposes of the nenorandum of agreenent must
be confined to the work opportunities and earnings of an enpl oyee
whil e in spareboard service as a trai nman, and cannot be affected by
earnings fromwork opportunities arising incidentally outside the
col | ective agreenent.

It is clear that the grievors fall within the provisions of

article 8.1 of the nmenorandum of agreement. Each of themis a
protected freight enployee within the purview of that provision
While the Arbitrator nust agree with the Conmpany, that on the face
of the | anguage of article 8.2, that provision would not appear to
apply to the grievors, it is necessary to go further to understand
the intention of the parties with respect to the inplenentation of
the freight crew consist as it applies to spareboard enpl oyees. That
intention is perhaps best reflected in a letter addressed to the
General Chairperson of the Union by the Conpany's Manager of Labour
Rel ati ons, dated May 27, 1991. That letter reads, in part, as

foll ows:

QQ NDENT This concerns your letter of March 28, 1991, and our

nunmer ous subsequent discussions, concerning the matter of

mai nt enance of earnings protection for protected freight enployees
on the spare board as awarded by Arbitrator MG Picher in his

Suppl enentary Award in respect of freight crew consist.

QQ NDENT In our letter of March 5, 1991, specifically in Appendix 7
thereto, we pointed out that the establishment of maintenance of
earni ngs protection for spare board enpl oyees was an entirely new
principle. Prior to Arbitrator Picher's award the parties had
operated on the principle that the level of earnings for spare board
enpl oyees is subject to fluctuation for a multitude of reasons and
that, in nmost cases, a |oss of earnings cannot be ascribed to any
particul ar, definable cause.

QQ NDENT However, in respect of M. Picher's award and the

Menor andum of Agreenent of July 19th, 1990, there clearly has been a
QXBOLD _definabl e _| oss_of _work_for_protected_frei ght_enpl oyees_on_
the_spare_board_in_that _they no_| onger_retain_entitlenment_positions_
whi ch_have_been_permanent|y_di sconti nued. ... QXBOLD

QQ NDENT (enphasi s added)



In Iight of the foregoing, it is clear that persons in the position
of the grievors, who are conpelled to nove from engine service to
spareboard trainmen's positions have in fact suffered a di sadvant age
by the inplenentation of the reduced crew consist. Prior to the
menor andum of agreenent A and B protected frei ght enpl oyees
returning to the trainnmen's spareboard were called to work on
"reduced positions" ahead of enployees who did not have protected
status. After the inplenentation of the agreenment, however, with the
elimnation of the reduced positions, their access to work is

di mi ni shed, as they stand in rotation with all other enployees. It
was in recognition of that |oss, reflected in the correspondence
reproduced above, that the parties agreed on a formnula for

mai nt enance of earnings for trainmen on the spareboard. That is so
notwi t hstandi ng that they mght not, strictly speaking, be described
as persons whose positions were abolished, who were displaced,

t hrough the application of the nenorandum of agreenent as
contenplated in article 8.2.

The grievors are enployees with full rights under the collective
agreenent, and the menmorandum of agreenment. Their status as
protected freight enployees A and protected frei ght enployees Bis
vested by virtue of the agreenments of the parties and their own
service to the Conpany. On what basis can it be concluded that they
were intended to have | esser protections than those enjoyed by other
protected freight enployees A and B when they return to spareboard
service as trainmen? It cannot be denied, | think, that at that

point in tinme they are indeed adversely inpacted by the nmenorandum
of agreement, as positions to which they could previously lay claim
on a preferential basis were in fact abolished. It is, | think
difficult to conclude that the parties would have intended to

precl ude access to mai ntenance of earnings protection to a protected
trai nman who, for exanple, was tenporarily set up as an engi neman
for a two week period at the tine of the inplenentation of the
reduced crew consist agreenent. In principle, there can be little
difference if his engineman's service was for two nonths, or two
years, as long has he retains the vested status of a protected
trainman. There is nothing in the | anguage of the collective
agreenent, or of the menorandum of agreement which has been drawn to
the Arbitrator's attention which Iimts the point in tinme at which
an enpl oyee nust first experience the adverse inpact of the freight
crew consi st before he or she can claimthe protections of the

menor andum of agreenent. What the case at hand discloses is, in ny
view, a circunstance of a del ayed inpact whereby the grievors return
to the spareboard to work opportunities which are substantially

| essened solely by the inplenentation of the freight crew consi st
agreenent.



The spirit which underlies that agreenent is that the Conpany shoul d
be al l owed, on the one hand, to realize certain efficiencies and
productivity gains through manpower depl oynent over the long term
chiefly by attrition, while on the other hand enpl oyees with
protected status should be provided certain defined protections

agai nst the adverse inpacts of that change. One of the

consi derations expressed by the Union in the arbitration which |ed
to the menorandum of agreement was that protected enpl oyees shoul d
not be conpelled to nove fromone termnal to another in the
exercise of their rights. In light of the acceptance of that
principle by the Arbitrator, it is difficult to give credence to the
subm ssion of the Conpany that the grievors in the case at hand had
the option of noving to other |ocations to continue working as

| oconpti ve engi neers, as a neans of avoiding the adverse inpact of
returning to a spareboard with di mnished work opportunities. On the

whole, | can find nothing in the spirit or in the letter of the
menor andum of agreenent to support the interpretati on advanced by
t he Conpany.

For the foregoing reasons the grievance nust be all owed. The
Arbitrator finds and declares that the grievors are entitled to the
mai nt enance of earnings clains filed, and to continued protection in
that regard, while in spareboard service as trainmen, pursuant to
the ternms of article 8 of the menorandum of agreenment. The parties
may speak to the issue of conpensation, should it be necessary to do
So.

February 12, 1993

(Sgd.) _M CHEL_G. _PI CHER

ARBI TRATOR



