CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2328

Heard at Montreal, Wednesday, 10 February 1993

concer ni ng

CANADI AN PACI FI C LI M TED

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di sm ssal of Conductor K.D. Lensen of Coquitlam B.C

JO NT_STATEMENT_OF | SSUE:

Conductor Lensen booked sick on the register at North Bend, B.C. on
Oct ober 28, 1991 and was then transported by taxi to his hone
term nal of Coquitlam M. Lensen submitted a wage claimfor 100
m |l es for deadheadi ng.

Once t he Conpany became aware of Conductor's Lensen's claim a
formal investigation was held. As a result of the investigation,
Conductor Lensen was dism ssed March 17, 1992 for deliberately and
knowi ngly submitting a fraudul ent wage claim at Coquitlam B.C., on
Oct ober 28, 1991.

The Uni on appeal ed the discipline as unwarranted in this instance as
t he Conpany had not shown that Conductor Lensen deliberately and
knowi ngly submitted a fraudul ent wage claim and requested
reinstatenment with full conpensation and no | oss of seniority.
The Conpany refused to reinstate M. Lensen.

FOR THE UNI ON:

FOR THE COMPANY:

(SGD.)_L._O _SCH LLAC

(SGD.)_C._E._MNTO

GENERAL CHAI RMAN

GENERAL MANAGER, OPERATI ONS & MAI NTENANCE, HHS

There appeared on behal f of the Conpany:

M E. Keiran

Manager, Labour Rel ations, Vancouver

R. N. Hunt

Labour Relations O ficer, Mntreal

P. C. Mahoney

Assi stant Superintendent, Lakehead Di vision

And on behal f of the Union:

L. O Schillaci

Ceneral Chai rman, Cal gary

B. L. McLafferty

Vi ce- General Chai rman, Mose Jaw

B. Marcolini

Nati onal President, UTU-Canada, Otawa

K. D. Lensen

Gievor



AWARD OF_THE_ARBI TRATOR

Upon a review of the material filed the Arbitrator is satisfied that
t he Conpany has failed to establish, on the bal ance of

probabilities, that M. Lensen deliberately and knowi ngly submtted a
fraudul ent wage claim The evidence discloses that once, prior to
October 28, 1991, M. Lensen had suffered a work related injury which
caused himto book sick. On that occasion, after taking a taxi to
Hope Hospital, the grievor spoke with Assistant Superintendent

P. C. Mahony who authorized himto submt a deadhead wage cl aim
notwi t hst andi ng that he had booked sick. That incident appears to
have occurred on Decenber 14, 1990. During the course of the

i nvestigation of the grievor's wage claimfor October 28, 1991,

M. Lensen related that he believed that he was entitled to nake the
wage claim based on the prior incident.

The evidence further discloses that during the course of a
conversation with M. Mhony, on or about Novenber 8, 1991, there was
di scussion of the fact that an enployee is not entitled to claim
wages for deadheadi ng when he or she has booked off sick. During the
course of the neeting M. Mahony proceeded to approve a deadhead wage
ticket filed earlier by M. Lensen, apparently arising out of an

i nci dent which had occurred on Septenber 25, 1991. M. Lensen rel ates
that he was under the nistaken inpression that the Assistant
Superi nt endent was approvi ng his deadheadi ng wage cl ai m of QOctober
28, 1991, which concerned deadheadi ng whil e booked off sick. It does
not appear disputed that the incident of Septenber 25, 1991 did not

i nvol ve booki ng off sick, but rather deadheadi ng wi thout

aut hori zati on.

As a general matter, the grievor knew, or reasonably should have
known that the naking of a wage claimin doubtful circunmstances
shoul d be the subject of inquiries, either with a Conpany officer of
a Union representative for the purposes of clarification. As an

enpl oyee of ten years' service he could be expected to know t he
general rules regarding the obligations of an enpl oyee who has

booked off sick, and the fact that such a claimfor deadheadi ng
cannot be nmade in such a circunmstance.

There does appear to have been sone confusion in M. Lensen's nind
however, arising primarily fromthe contrary treatnment which he
received from M. Mihony in respect of his claimin Decenber of 1990.
On the whole, the Arbitrator is satisfied that the Conpany has not
established by clear and cogent evidence the serious charge of
del i berate fraud which it raises against the grievor. By the sane
token, | amsatisfied that he engaged in a serious error of

j udgenent, bordering on negligence, for which sonme degree of

di sci pline was appropriate. In all of the circunstances, while | am
satisfied that the grievor's discharge was not justified, |I am
equal ly satisfied that this is not a case where an order for
conpensation is appropriate.



For the foregoing reasons the grievance is allowed, in part.

M. Lensen shall be reinstated into his enploynment, w thout |oss of
seniority, and w thout conpensation for any wages or benefits |ost.
He nmust appreciate that in the future, any failure on his part to
make appropriate inquiries with respect to tinekeeping practices and
wage clainms may result in the nost serious of consequences.

February 12, 1993

(Sgd.)_M CHEL_G. _PI CHER

ARBI TRATOR



