CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2331

Heard at Montreal, Thursday, 11 February 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Di smi ssal of Yard Foreman S.C. Canpbell of Ednonton, Al berta.

JO NT_STATEMENT_OF_| SSUE:

On Septenber 9, 1991 M. S.C. Canpbell was enployed as Yard Foreman
on the 1300 Extra Yard Assignment which was pulling a cut of 21

| oaded cares and 6 enpty cars off the CNNCP interchange track to
take into Clover Bar Yard. Upon proceedi ng westward on the

Wai nwri ght Subdi vi si on, the novenent passed Signal 2595 which was
i ndi cating stop.

Foll owi ng an investigation into the incident, Yard Forenen Canpbell
was di scharged from Canadi an National Railways effective Septenber
18, 1991: "For violation of Rule 429, CROR and failure to conply
with the requirenents of Rule 572, CROR at Signal 2595 Wai nwri ght
Sub on Septenber 9, 1991"

The Uni on has appeal ed the discipline on the grounds that it was
unwarranted, but in any event the resultant discharge was too severe
gi ven the circunstances.

The Conpany has deni ed the appeal.

FOR THE UNI ON:

FOR THE COMPANY:

(SGD.)_J. _W _ARMSTRONG

(SGD.)_G _C. _BLUNDELL

GENERAL CHAI RMAN

for: SENI OR VI CE- PRESI DENT, WESTERN CANADA

There appeared on behal f of the Conpany:

M W Becker

Labour Relations O ficer, Ednonton

G C. Blundell

Manager, Labour Rel ations, Ednonton

J. Torchia

Manager, Labour Rel ations, Montreal

M Dar by

District Superintendent, Transportation, Ednonton
M Fi sher

Coordi nator, Special Projects, Mntreal
And on behal f of the Union:

J. W Arnstrong

CGeneral Chai rman, Ednonton

S. C. Canpbell

Grievor



AWARD OF_THE_ARBI TRATOR

On the basis of the material filed the Arbitrator must conclude that
t he Conpany was correct in its determ nation that M. Canpbell was
responsi ble for a violation of CROR Rules 429 and 572. The evi dence
di scl oses that, because of inattention, he failed to alert the

| oconpti ve engi neer with whom he was working in sufficient tine to
prevent their yard novenent from passing a stop signal. In comng to
that conclusion the Arbitrator is satisfied, on the bal ance of
probabilities, that M. Canpbell failed to call the signal as it was
bei ng approached, as he is required to do. His claimthat he did is
cast into serious doubt by the fact the | oconotive engineer involved
states that he cannot recall his having done so. Mireover, it is
clear that the exercise of reasonable diligence on the part of M.
Canpbel | woul d have given himan opportunity, regardless of the

engi neer's actions, to institute an application of the enmergency
brakes to avoid the infraction which occurred.

At the time of the incident M. Canpbell, who is not a |long service
enpl oyee, had forty-five denmerits on his record for a nunber of
rules infractions, at |east one of which involved a derailment. His
record of rules infractions, in so junior an enployee, is plainly
not inpressive. Mreover, the Arbitrator cannot accept the

subm ssion of the Union that the treatnent of M. Canpbell was

i nequi tabl e as conpared with the discipline assessed agai nst the

| oconpti ve engi neer, who was suspended for ninety days. The

undi sputed representation of the Conpany is that the | oconotive

engi neer, who clearly shared responsibility for the incident, was an
enpl oyee of sonme sixteen years with an unbl enmi shed record.

The violation of CROR Rule 429 (fornerly UCOR 292) is anmpong the npst
serious of rules infractions. Having regard to the grievor's prior
record, given that the assessnment of fifteen denerits would have
resulted in his discharge for the accunul ation of demerits, it is
difficult to see on what basis the discipline assessed agai nst him
can be reduced. On the whole | amconpelled to find that the
assessnment of fifteen denerits would fall within the range of
discipline for an infraction of this kind, and that no significant
mtigating factors are discl osed.

For the foregoing reasons the grievance nust be di sm ssed.

February 12, 1993

(Sgd.) _M CHEL_G. _PI CHER

ARBI TRATOR



