CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2337

Heard at Montreal, Wednesday, 10 March 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The assessnent of discipline to M. L. Crowe.

JO NT STATEMENT OF | SSUE:

On Septenber 1, 1992, follow ng an investigation, M. L. Crowe was
di scharged by the Corporation for gross m sconduct.

The Corporation alleges that M. Crowe willfully spit into a cup of
cof fee destined for another enployee, on board VIA Train #72 on
August 13, 1992. The Corporation believes that such an odi ous and
reprehensible act is clearly a total breach of the Corporation's and
society's trust and that discharge was not an excessive response in
t hese circumstances.

The Brotherhood contends that there was a m sunderstandi ng and that
M. Crowe did not deliberately spit but nay have sneezed. In the
alternative, if M. Crowe did spit, then the Brotherhood believes
that the discipline assessed was too severe. The Brotherhood
requests that M. Crowe be reinstated with full seniority and paid
any | ost wages or benefits fromthe tinme he was disnm ssed.

FOR THE BROTHERHOOD:

FOR THE CORPORATI ON

(SGD.) T. N STOL

(SGD.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT

DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behal f of the Corporation:

D. S. Fisher

Seni or Negotiator & Advisor, Labour Relations, Mntrea

C. Pol |l ock

Seni or Labour Relations O ficer, Mntrea

J. R Kish

Seni or Advi sor, Labour Rel ations, Montrea

E. A WIlianms

W t ness

And on behal f of the Brotherhood:

M Lesperance

Representative, Toronto

H. Henry
Local Chairman, Toronto
L. Crowe

Gievor



AWARD OF THE ARBI TRATOR

The facts in the case at hand nust be resolved on the basis of the
credibility of the grievor, and enployee E.A WIllians. M.
WIllians, a Senior Service Attendant, testified that he w tnessed
the grievor spit into a cup of coffee which he had asked M. Crowe
to prepare for the train's conductor. M. Crowe deni es having done
so. In the Arbitrator's view the evidence of M. WIllianms is to be
preferred. Wiile M. Crowe sought to raise "runours" and past

i nci dents which he says woul d have pronpted M. WIllianms to falsify
hi s evidence, | can see no substance to those suggestions. M.
WIllianms strikes the Arbitrator as a honest and candid w tness, who
experienced revul sion at what he saw and agoni zed for a day before
deciding to report M. Crowe to the Corporation. It is conceded, on
the other hand, that the conductor for whomthe cup of coffee was

i ntended had previously reported M. Crowe for sleeping on the job,
as a result of which he was disciplined.

| nust agree with M. WIIlians' characterization of the grievor's
actions as " bel ow human dignity." In light of the conclusion that
the grievor has further sought to m slead both the Corporation and
the Arbitrator, there is little reason to mtigate the penalty of
di scharge assessed by the Corporation. Cbvious concerns about the
wi | lingness of other enployees to work with the grievor in light of
his conduct militate conpellingly against his reinstatenent.

For the foregoing reasons the grievance is dismn ssed.

March 12, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



