CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2339

Heard at Montreal, Wednesday, 10 March 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

In July 1990, Extra Gang Labourer M. J. MacRae was denied a
position of Track Maintainer

BROTHERHOOD' S STATEMENT OF | SSUE

M. MacRae originally entered the Conpany's service on May 5, 1980 as
a Trackman. He hel d various positions as Trackman or Track

Mai ntai ner until October 16, 1989 at which tinme he resigned fromthe
Conpany. He was rehired on May 29, 1990 into the classification of
Extra Gang Labourer. He subsequently applied for the position of
Track Mintainer and, after undergoing the Conpany nedical, was

deni ed the position on the basis of defective colour vision

The Union contends that: 1) The Conpany's position that M. MacRae
nmust be conpletely colour efficient in order to performthe duties
of Track Maintainer is in violation of all applicable provisions of
the coll ective agreenent.

The Union requests that: That M. MacRae be awarded the position of
Track Maintainer at Sarnia with seniority fromthe date of the award

and that he be conpensated for all |ost wages.
The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD:

(SGD.) R A BOWDEN

SYSTEM FEDERATI ON GENERAL CHAI RMAN
There appeared on behal f of the Conpany:
K. R Pee

Assi stant Regi onal Counsel, Toronto
R Lecavalier

Counsel , Montrea

D. C. St-Cyr

Manager, Labour Rel ations, Montrea
And on behal f of the Brotherhood:

D. B. Brown

Seni or Counsel, Otawa

P. Davi dson

Counsel, Otawa

R. A Bowden

Syst em Federati on General Chairman, Otawa
R Phillips

General Chairman, Ontario



AWARD OF THE ARBI TRATOR

The position which the Conpany took by way of explanation of its
decision to deny the track maintainer's position to M. MacRae was
expressed in a letter of its Vice-President dated January 28, 1991
addressed to the General Chairman of the Brotherhood. That letter
reads, in part, as follows:

QA NDENT_It is the Conmpany's view that General Board Order No. 09 is
quite specific concerning vision and hearing regul ations to be
adhered to by Canadi an Railroads. In this regard, General Board
Order No. 9 requires that an incunbent to the position of Track
Mai nt ai ner nmust have normal col our perception

General Board Order No. 0-9 lists a number of classifications of
enpl oyees for whom normal col our perception is a requirenent. In the
case at hand the Conpany relies on Class E of the Order which lists
the foll owi ng classifications:

QQ NDENT_Trai n Di spatchers, Station Agents, Assistant Agents and

Tel egraph and Tel ephone Operators concerned with nmovenent of trains,
Si gnhal Forenmen and Mai ntainers, Signal Hel pers, Bridge and Track
Foremen, Track Patrol nen, Drawbridge Tenders, Car Department

enpl oyees assigned to duty in train yards or subject to duty on main
lines where train novenents are included, Wl ders and Wl ders

Hel pers in the Miintenance of Way Departnent, and operators of
on-track self-propelled maintenance equi prment.

As can be seen fromthe foregoing text, while track forenmen and
track patrolnen are listed as regulated classifications, there is no
reference to track naintainers as falling within the category of
enpl oyees for whom normal col our perception is a requirement. It may
be noted that there are, as well, many track maintenance positions,

i ncludi ng trackman and extra gang | abourer which cover enpl oyees
working in road and yard | ocations, for which the requirenent of
normal col our perception is not established. It other words, it is
not di sputed that for sone enployees working in track nmi ntenance
normal visual colour differentiation is not a necessity. A review of
the classifications of enpl oyees contained in Class E of Board Order
No. 0-9 confirnms to the Arbitrator that the position of track

mai ntai ner is not identified as one which, under the regul ation
requi res normal col our perception

That concl usi on, noreover, appears to be supported by at |east one
prior instance in which the Conpany agreed to the denotion of a
track foreman to the position of track maintainer precisely because
he did not have sufficient visual acuity with respect to the
recognition of colours. In a letter dated July 29, 1985 the
Conpany' s Chi ef Engi neer wote as follows to the System Federa
General Chairman in Wnnipeg with respect to the enployee in

questi on:

QQ NDENT_Dear M. Schnei der

QQ NDENT_This will acknow edge recei pt of your letter dated 23 July
1985 concerning the denotion of M. D.W Close to a Track Mi ntainer
position due to his colour blindness.

QQ NDENT_This matter will be the subject of discussion with the
Labour Rel ati ons Departnent within the next few days, and they
should be in a position to answer your Step |V grievance shortly.



The Conpany seeks to support its case on an alternative theory. It
submits that, apart fromthe federal regulation, the standard of
normal col our perception for a track nmaintainer is a reasonable
requi renent which may be established within the prerogatives of the
Conpany. The Brotherhood does not dispute the entitlenent of
managenment to establish reasonabl e standards with respect to the
physi cal or other qualifications which attach to any given position
It argues, however, that such qualifications nmust bear sone
reasonable relation to the work and responsibilities involved.

Wth that subm ssion the Arbitrator nust agree. The question then
beconmes whet her normal col our perception is a necessary requirenent
in the day to day responsibilities of a track naintainer. The
representations of the Brotherhood's representatives, which stand
unrebutted by any evidence advanced by the Conpany, are to the
effect that there are no duties exercised by a track nmintainer for
whi ch the recognition of colours is a necessary attribute.
Specifically, it notes that the throwing of any switches on a main
line nust be performed under the direction of a Dispatcher, and that
no colour signals are involved in switches in yard or siding

| ocations. Additionally, it stresses that track maintainers are not
i nvol ved in the operation of notorized track vehicles and that any
i nvol venent they may have in basic flagging functions do not require
normal col our perception

The Conpany seeks, additionally, to rely on the provisions of
article 7.12 of agreement 10.8 which provides, in part, that "the
trai ning and corresponding tests to be given will be established by
t he Conpany." The suggestion of Counsel for the Conpany is that it
was entitled, under that provision, to establish a test for col our
recognition as a part of the qualifications for the position of
track maintainer

| have sonme difficulty with that subm ssion. Article 7.12 nust be
interpreted in the context within which it appears. It is part of
article 7 which deals specifically with the subject of training. By
the very | anguage of article 7.12 it is clear that the tests there
referred to, or nore specifically "corresponding tests" are tests
whi ch correspond to the training established. The article does not,
on its face, deal with the establishnent of nedical or physica
qualifications. As noted above, the Arbitrator accepts that the
establ i shment of such qualifications does fall within the
prerogative of the Conpany, provided that such qualifications bear
sonme reasonable relationship to the duties and responsibilities of
the position. In the case at hand, for all of the reasons touched
upon above, | cannot find that the Conpany has established that
normal col our perception is a qualification which bears any
reasonabl e relationship to the nornmal duties and responsibilities of
a track maintainer. This, noreover, appears to have been recogni zed
in the Conpany's own actions in relation to the denotion of

M. C ose, noted above.



In the Arbitrator's view the case at hand falls within the
principles reviewed by this Office in CROA_874. As the arbitrator
noted in that case, which involved an issue of the fitness to work
of an enployee who had to wear a hearing aid, it is incunbent upon
an enployer to establish the reasonabl eness of the standards

requi red of enployees in such a case. In the instant case, as in
CROA 874, those elements of the Conpany's case have not been nade
out. Shoul d the Conpany be able to establish, on good and sufficient
evi dence, that normal col our perception is a reasonable requirenment
for the position of track mamintainer, its position mght be

sustai ned. On the evidence before nme, it has not done so.

For these reasons the grievance is allowed. The Arbitrator directs
that the grievor be reinstated into his position as a track

mai ntai ner, with conpensation for all wages and benefits | ost.
March 12, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



