CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2340

Heard at Montreal, Wednesday, 10 March 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

EX PARTE

Dl SPUTE:

Time claimon behalf of M. R Fitzpatrick, Assistant Track

Mai nt enance Foreman, alleging that a Trai nmaster was engaged in work
activities belonging to enpl oyees of the B.MWE. pursuant to
Agreement 10.1.

BROTHERHOOD' S STATEMENT OF | SSUE

In February of 1990, a derailnent occurred on the Halton Subdi vision
at Branpton, Ontario. The Trai nmaster involved undertook to provide
U C.OR Rule 42 protection for the Equi pment Departnment's Auxiliary
wor kf orce while they were cleaning up the derail nent site.

The Union contends that: 1) The Company violated Article 34.3 and
Appendi x XV of Agreenment 10.1 by assigning work at the derail nment
site to the Trainmaster. 2) The Trai nmaster was not the appropriate
candidate qualified to obtain a Rule 42 protection for the Equi pnent
Depart ment enpl oyees.

The Union requests that: M. Fitzpatrick be conpensated for al
regul ar and overtinme hours worked by the Trai nmaster providing the
Rul e 42 protection during the derail nent.

The Conpany denies the Union's contentions and declines the Union's
request.

FOR THE BROTHERHOOD:

(SGD.) R A BOWDEN

SYSTEM FEDERATI ON GENERAL CHAI RMAN

There appeared on behal f of the Conpany:

K. R Pee

Assi stant Regi onal Counsel, Toronto

R Lecavalier

Counsel , Montrea

C. St-Cyr

Manager, Labour Rel ations, Montrea

And on behal f of the Brotherhood:

D. B. Brown

Seni or Counsel, Otawa

P. Davi dson

Counsel, Otawa

R. A Bowden

Syst em Federati on General Chairman, Otawa
R Phillips

General Chairman, Ontario



AWARD OF THE ARBI TRATOR

The material placed before the Arbitrator by the Brotherhood
establ i shes, prima_facie, that obtaining a Rule 42 protection, which
is a formof planned protection under the Canadi an Rail Operating
Rul es, is work which has al ways been perforned by its nmenbers within
the neaning of article 34.3 of the collective agreenent, which

provi des as foll ows:

QQ NDENT 34.3 QQ NDENT Except in cases of energency or tenporary
urgency, enployees outside of the maintenance of way service shal

not be assigned to do work which properly belongs to the maintenance
of way department, nor w |l maintenance of way enpl oyees be required
to do any work except such as pertains to his division or departnent
of mai ntenance of way service.

The Arbitrator accepts the subm ssion of the Brotherhood that in the
case at hand there was no issue of enmergency or tenporary urgency.
That is evidenced by the fact that Rule 42 protection was obt ai ned,
that being a formof protection which involves advanced planning. In
this regard it is to be distinguished frombasic protection

avail abl e, for exanple, under rules 40 and 41.

In the Arbitrator's viewin the case at hand it is unnecessary to
rul e upon whet her the trai nmaster can be the "foreman" who hol ds
Rul e 42 protection, as that word is used within the context of the
rules. Nor is it necessary to deal with the use of the word
"foreman" in other track protection rules, such as Rule 40. Even if
one accepts that the trainnmaster mght so qualify, the issue to be
resolved is whether the work in question is, neverthel ess, work

whi ch properly belongs to the bargaining unit within the

contenpl ation of article 34.3, and Appendi x XV.

The evidence and representati ons advanced by the Brotherhood are to
the effect that there has never, to its know edge, been a conparable
circunstance in which Rule 42 track protection has not been held by
a foreman fromthe mai ntenance of way bargaining unit. Anmong the
exanpl es which the Brotherhood cites are sone which involved work or
activities entirely unrelated to track mai ntenance or the work of

t he engi neering departnent. The Conpany's representatives, on the

ot her hand, were able to offer no contrary exanples to counter the
position advanced by the Brotherhood.

On the whole of the material before nme, | amsatisfied, on the

bal ance of probabilities, that the position of the Brotherhood is
correct. In the case at hand there was no practical inpedinent to

t he Conpany assigning a mai ntenance of way foreman to hold and

admi nister the Rule 42 track protection. In light of the precedents
advanced by the Brotherhood, and the lack of any contrary precedents
in support of the Conpany's case, | amsatisfied that the work in
gquestion properly belonged to the bargaining unit. |I am al so
satisfied that the exception of energency of tenporary urgency is
not made out.



For the foregoing reasons the grievance is allowed. The Arbitrator
directs that Assistant Track Mintenance Foreman R Fitzpatrick be
conpensated for all regular and overtine hours worked by the

Trai nmaster, subject of course to his being able to establish that
he was available for work and subject to an adjustment in his
entitlenent to conpensation having regard to any wages which he in
fact may have earned during the period in question.

March 12, 1993

(Sgd.) M CHEL G PICHER

ARBI TRATOR



