CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2341

Heard at Montreal, Wednesday, 10 March 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

Whet her, as a result of the expiration of the Newfoundl and Specia
Agreenent, certain enployees represented by the Brotherhood are
required, pursuant to Article 7 and Appendix "G ' of the Enpl oynent
Security and I ncone Miintenance Agreenent (The Plan) dated April 21
1989, to exercise their consolidated seniority date for displacenent
purposes into tenporary positions in Agreenent 10.1 and Agreenents
Suppl enent al thereto.

JO NT STATEMENT OF | SSUE

Enmpl oyees eligible for enployment security who are adversely

af fected by a technol ogi cal, operational or organizational change of
a pernmanent nature are required to exhaust their seniority rights
pursuant to Article 7.3(a) of The Plan, i.e., exercise, in
accordance with the terns of the collective agreenent, their maxi num
seniority rights at the |location, area and region.

Such enpl oyees still unable to hold work would then be required,
under item 7 of Appendix "G ' of the Enploynent Security and |ncone
Mai nt enance Agreenent dated April 21, 1989, to exercise their

consol idated seniority rights.

The enpl oyees nust exercise these rights to any Suppl enenta
Agreenment except the one in which they were working when adversely
affected by a notice served pursuant to Article 8.1 of The Pl an

In 1988, the Conpany cl osed the Newfoundl and Railway. As part of
that Railway's closure settlenent, the Conpany and, anong ot her
unions, the BMWE. entered into the ~ Newfoundl and Railway Specia
Agreenent 1988''. On Septenber 1, 1992, this Special Agreenent
expired. As a result, certain Newfoundl and enpl oyees represented by
t he Brotherhood then becane required, at their sole discretion, to
exercise their consolidated seniority into Agreenent 10.1 or
Agreements supplemental thereto on the Atlantic Region.

The Brot herhood contends that the clear intentions of the E.S.1. M
Agreenent is that, in the exercise of consolidated seniority,

enpl oyees with enpl oynent security are required only to exercise
their consolidated seniority into pernanent positions.

The Conpany di sagrees with the Brotherhood' s contention and

mai ntai ns that failure of these enpl oyees to exercise consolidated
seniority to tenporary and/ or pernmanent positions on the Atlantic
Region results in forfeiture of their consolidated seniority and
enpl oynment security.



FOR THE BROTHERHOOD:
FOR THE COVPANY:

(SGD.) R A. BOADEN

(SGD.) D. C. ST-CYR

SYSTEM FEDERATI ON GENERAL CHAI RVAN

for: ASSI STANT VI CE- PRESI DENT, LABOUR RELATI ONS

There appeared on behal f of the Conpany:
D. C St-Cyr

Manager, Labour Rel ations, Montreal

R. Lecavalier

Counsel , Montreal

K. R Peel

Assi stant Regi onal Counsel, Toronto

And on behal f of the Brotherhood:

D. B. Brown

Seni or Counsel, Otawa

P. Davi dson

Counsel, Otawa

R. A. Bowden

Syst em Federati on General Chairman, Otawa
R Phillips

General Chairman, Ontario



AWARD OF THE ARBI TRATOR

In the Arbitrator's view the followi ng provisions of Appendi x G of
t he Enpl oyment Security and | ncone Mii ntenance Plan (ESIMP) are
instructive to the resolution of this grievance:

QQ NDENT 7. QQ NDENT An enpl oyee identified in Itens 1 through 5 may
exercise his consolidated seniority rights for displacenent

purposes, including the filling of an unfilled permanent vacancy, if
he has exhausted his seniority pursuant to article 7.3(a) of the
Plan and is still unable to hold work. Failure to do so will result
in forfeiture of consolidated seniority and Enpl oyment Security.
QQ NDENT NOTE: The filling of an unfilled permnent vacancy will be

permtted provided that the enployee is qualified or can be
qualified in a reasonable period of tine.

QQ NDENT 9. QQ NDENT An enpl oyee who has exercised his consolidated
seniority rights into another Suppl enental Agreement may accept
recall for tenporary work in his forner Supplenental Agreement. Such
enpl oyee will have his pernmanent position advertised as a tenporary
vacancy. Upon the expiration of the tenporary work he will be
required to return to his permanent position. Failure to do so wll
result in forfeiture of his consolidated seniority and Enpl oynent
Security.

Nowher e does the text of Appendix Grefer to an enpl oyee exercising
seniority, or consolidated seniority, to a tenporary position. In
the Arbitrator's view, the | anguage of articles 7 and 8 of Appendi x
Gis, on balance, nore consistent with the position advanced by the
Br ot her hood. \Where enpl oyees are required to apply their seniority
to the filling of vacancies as a condition of protecting their

enpl oynment security, they are, by the specific | anguage of the
provision, conpelled to do so only in respect of ~“an unfilled

per manent vacancy''. Moreover, the |anguage of article 9 appears to
refl ect an understanding that an enpl oyee who has exercised his or

her seniority rights into another supplenental agreenment will occupy
a permanent position. That is the conclusion that nmust, | think, be

drawn fromthe sentence which provides that upon the expiry of
tenmporary work the enployee is required to return ~"to his pernanent
position.'' Absent any contrary indication in Appendix G the nost
conmpel ling conclusion is, in the Arbitrator's view, that the parties
understood that the position to which an enpl oyee woul d have noved
in the exercise of his or her consolidated seniority rights must be
a pernmanent position.



Mor eover, the |anguage of Appendix Gis consistent with the thene
reflected in article 7.3(b) of the ESIMP. In that article there are
several steps whereby an enployee is conpelled to fill ““an unfilled
per manent vacancy'' within several |arger concentric circles of work
jurisdiction and seniority groups, up to and including other
col l ective agreenents and other unions, and ultimately to positions
not covered by a collective agreenment. In each instance, only

per manent vacancies are identified. The Arbitrator has difficulty
under st andi ng the subni ssion of the Conpany which, inplicitly,

i nvol ves the assertion that the parties intended enpl oyees to
exercise their consolidated seniority to displace enpl oyees hol ding
tenporary positions, while there is no parallel obligation to fil
unfilled tenporary vacancies. In the Arbitrator's view that result
does not flow froman oversight, but froma rational and consistent
recognition that enployees who have gained a right as significant as
enpl oynent security should not see that right undernined or

j eopardi zed by being forced to assune a tenporary position at the
concl usi on of which they mght face a lay off for reasons unrel ated
to a technol ogical, operational or organizational change, thereby
forfeiting their enployment security protection. The far-reaching
consequences inplicit in the Conpany's position should be supported
by cl ear and unequi vocal |anguage. No such |l anguage is to be found
in Appendix Gto the ESIMP. For the reasons related above, the

| anguage reflected in that document is nore supportive of the
positi on advanced by the Brotherhood.

For the foregoing reasons the grievance nust be all owed. The
Arbitrator finds and declares that the failure of enployees who were
subj ect to the Newfoundl and Speci al Agreenment to exercise

consol idated seniority to tenporary positions on the Atlantic Region
does not result in the forfeiture of their consolidated seniority
and enpl oyment security.

March 12, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



