CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2344

Heard at Montreal, Thursday, 11 march 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The appropriate wage rate to be paid M. Paul Young.

JO NT STATEMENT OF | SSUE:

On August 1, 1989, M. Paul Young voluntarily resigned his position
of Senior Counter Sales Agent and ceased to be an enpl oyee of the
Cor poration effective August 11, 1989.

Al'l pension contributions and vacation pay was paid to M. Young and
his name was renoved fromthe seniority |ist.

On July 31, 1991, M. Young was hired as a new enpl oyee.

The Brotherhood contends that M. Young is entitled to the top rate
because he had previous "service" with the Corporation and,
therefore, had in excess of 157 weeks of service with the
Corporation. The Brotherhood alleges that the Corporation has
violated Article 23, was well as Appendix A of Collective Agreenent
No. 1.

The Corporation disagrees. The Corporation contends that M. Young's
service was zero and began to accunul ate starting on his npbst recent
hire date of July 3, 1991. The Corporation does not believe there is
any article in Collective Agreenent No. 1 that provides a nmechani sm
to recogni ze any prior service with the Corporation in these

ci rcumst ances.

FOR THE BROTHERHOOD:

FOR THE CORPORATI ON:

(SGD.) T. N. STOL

(SGD.) D. S. FISHER

NATI ONAL VI CE- PRESI DENT

for: DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

D. S. Fisher

Seni or Negotiator & Advisor, Labour Rel ations, Mntreal

C. Pol Il ock

Seni or Labour Relations Officer, Mntreal

J. R Kish

Seni or Advi sor, Labour Rel ations, Montreal

And on behal f of the Brotherhood:

T. N Stol
Nati onal Vice-President, Otawa
P. Young

Gievor



AWARD OF THE ARBI TRATOR

The grievance turns upon the application of article 23.4 of the

col l ective agreenent which provides as follows:

QQ NDENT 23. 4

QQ NDENT An enpl oyee filling the position of Counter Sales Agent |
Tel ephone Sal es Agent, Tour Sal es Agent, Rate & Refund Cl erk, Specia
Traffic Clerk or Chief Passenger Clerk, who has had | ess than 157
weeks service with the Corporation, will be paid in accordance with
Appendi x A.

The Brotherhood submits that in computing the "service" of M. Young
for the purposes of article 23.4, the eighteen years of service

whi ch he rendered to the Corporation, and its predecessor CN, are to
be counted. In other words, it submits that upon his rehire he
became an enpl oyee with 157 weeks' service, with full entitlenent to
the top rate for his classification as provided in Appendix A of the
col l ective agreenent. The Corporation submts that "service" within
the neaning of article 23.4 must be taken to nmean continuous and

uni nterrupted service

The col |l ective agreement nmakes provision in a nunber of articles for
conti nuous enpl oyment. For exanple, article 9.2 provides that

enpl oyees must have "nmai ntai ned a conti nuous enploynent relationship
for at |east three years and [have] conpleted at | east 750 days of
accumrul at ed conpensat ed servi ce, " Simlarly, the provision
governing weekly indemity, maternity benefits and |ife insurance

pl ans speaks in terns of an enpl oyee havi ng nmintained " a

conti nuous enploynment relationship for at |east sixty (60) cal endars
days with the Corporation ...". Under article 3.2(iii) of the

Suppl emrent al Agreenent weekly | ayoff benefits or severance paynents
are nmade available to "enployees with two or nore years of

conti nuous enploynent ...". Further, the pension rules speak in terns
of the service of an enployee, and the definition section provides
as follows:

QQ NDENT " Servi ce" means continuous enploynment as an enpl oyee

wi t hout a break of any kind except as provided for in the
Corporation regul ati ons, and for a CN enpl oyee and a CP enpl oyee
service as defined in the 1959 Pension Plan and the CP Pension Pl an
respectively shall be deemed to be service with the Corporation
There is, of course, a difference between the concept of enploynent
and the concept of service. Absent |anguage to the contrary in a
col l ective agreenent, it nmay be argued that an enployee who is laid
off, with rights of recall, is an enployee although he or she may
not be in service. That distinction, however, is of little utility
in resolving the dispute at hand. Both the enploynment and the
service of M. Young were interrupted between August 11, 1989 and
July 31, 1991. The issue beconmes whether the concept of service
provided for in article 23.4 of the collective agreement nust be
construed as continuous service. As noted above, where the parties
intended to inpart the concept of continuity within the ternms of
their agreenent, they have done so expressly in a nunber of
circunstances, albeit in relation to enpl oynent rather than service.
Mor eover, a specific definition of "service" appears in the pension
rules. No such definition or distinction is nade with respect to
"service" as it appears in article 23 of the collective agreenent.



From a purposive point of view, the Brotherhood s position is nore
persuasi ve. Article 23 of the collective agreenent provides for the
graduated i ncrenmental paynent of enployees based on the | ength of
their service. There is within that fornmula, as within the fornula
found in Appendix A of the collective agreenent, an inplicit
recognition that the wages of an enployee are to be commensurate
with his or her experience in the service of the Corporation.
Clearly that purpose is not offended by the application, in the case
at hand, of article 23.4 in the manner argued by the Brotherhood.
Indeed, it is common ground that because of M. Young's eighteen
years of prior experience in counter sal es supervisors have call ed
upon him on a nunber of occasions, to trouble shoot problens being
experienced by other enployees. There is as well no suggestion in
the evidence before ne that M. Young required any substantia
training after the relatively short hiatus in his enploynent with

t he Corporation.

Mor eover, the history of the article and appendi x woul d support the
Br ot herhood's position. It is comon ground that under the
col l ective agreenent prior to the one preceding the current
agreenent the wage scale in Appendix A was framed in terns of
"apprenticeship rates". The Corporation's representative candidly
acknow edges that if the |language of the provision were the sane
today, the grievance nmust succeed. In ny view, while the title or

| anguage has changed, there is no indication before nme that the
purpose or intention has changed. The collective agreement reflects
an understandi ng that enployees are to be paid in relation to their
experience. On bal ance, therefore, | nust sustain the claimadvanced
by the Brotherhood.

For the foregoing reasons the grievance is allowed. The Arbitrator
directs that the grievor be conpensated in accordance with his
claim conmencing Septenber 1, 1991, which is sixty cal endar days
prior to the subm ssion of the original grievance.

March 12, 1993

(Sgd.) MCHEL G PICHER

ARBI TRATOR



