CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2346

Heard at Montreal, Thursday, 11 March 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

UNI TED TRANSPORTATI ON UNI ON

Dl SPUTE:

Appeal of discipline assessed Yardmaster P. G | nore, Decenber 9,
1991.

JO NT STATEMENT OF | SSUE

Yardmaster P. Gl nore was assessed 25 denerit marks effective
Decenber 9, 1991 "for having threatened a supervisor of equipnent to
physical ly agress himon Decenber 9, 1991, and for having del ayed
car repair operations in Turcot on Decenber 11, 1991, while working
as a yardmaster in Turcot on both occasions."

The Uni on appeal ed the discipline on the grounds that: there were
irregularities in the investigation process, that the Conpany is
condoni ng the threatening gesture of one enpl oyee and condemmi ng
that of another, the two cars that the grievor had supposedly

del ayed were inproperly destined.

The Union submits that the assessnent of discipline was

i nappropriate and requests that it be renoved and the grievor's
record adj usted accordingly.

The Conpany had declined the appeal

FOR THE UNI ON

FOR THE COMPANY:

(SGD.) W G SCARROW

(SGD.) J. E. PASTERIS

GENERAL CHAI RMAN

for: VICE-PRESI DENT, ST. LAWRENCE REG ON

There appeared on behal f of the Conpany:

D. Gagn,

Labour Relations O ficer, Mntrea

J. E. Pasteris

Manager, Labour Rel ations, Montrea

A. Laconbe
General Yardmaster, Montrea
N. Bi shop

Trai nmaster, Nbontrea

C. Pelletier

Car Supervisor, Montrea

And on behal f of the Union:

W G Scarrow

General Chairman, Sarnia

F. Garant

Vi ce- General Chairnman, Montrea
M P. G egotski

General Chairman, Fort Erie

R. M chaud

Quebec Provincial Legislative Board Chairnman, Montrea
P. Glnpore

Gievor



AWARD OF THE ARBI TRATOR

In the Arbitrator's view the evidence presented by the Conpany does
not establish, on the balance of probabilities, that M. G I npore was
responsi bl e for having del ayed car repair operations in Turcot yard
on Decenber 11, 1991. In particular, the location and novenent of
two cars which were in need of repairs and which were requested to
be set out by the car departnent, is far fromclear. Indeed, it is
possi bl e to conclude on the evidence before ne, that the cars had
departed Turcot Yard, or were in the process of departing, when the
request was made, and that M. Glnore in fact advised Car Foreman
M chel Brady that the cars had departed or were in the process of
departing to Taschereau Yard. In the circunmstances the Arbitrator is
not satisfied that the Conpany has discharged the burden of proof
which is upon it with respect to the allegation concerning the

al l eged delay of repairs to the cars in question.

There is, however, no question that an altercation did occur in M.
G lnore's tower office on Decenber 9, 1991. It appears that the
grievor and Car Foreman Pelletier were involved in a verbal

di sagreenent over the radio with respect to the replacenent of the
batteries of the sense and braking unit on the rear of Train 307.
There was further discussion between M. G lnore and M. Pelletier
in which the latter took exception to a directive which M. G lnore
attenpted to give to carnen, instructing themto couple the air hose
of the | oconptives of a train. It appears that the work in question
was properly assignable to an available train crew. Shortly

t hereafter Ceneral Yardmaster Andr, Laconbe, who heard what had
transpired between M. G lnore and the car supervisor, proceeded to
M. Glnore's office, where he instructed himwith respect to the
assi gnment of the hose connection work to the train crew. He further
advised M. G lnore that upon giving informati on or instructions by
radio he was to speak to the carnen thenselves, and not to limt

hi mnsel f to speaking to the car foreman. M. Pelletier then arrived
in the tower, clearly upset by a nunber of aspects of his dealings
with M. Glnore. It is not disputed that a heated discussion
ensued, during which M. Pelletier shook his finger at M. G nore,
pronpting the grievor to stand up and nove towards him M. G lnore
uttered words to the effect that he did not |ike to have fingers
shaken in his face, and that, effectively, he would throw M.
Pelletier fromthe yardmaster's tower if he did not stop. M.
Laconbe and Relief General Yardmaster Guy Rochette then stepped
between M. G lnmore and M. Pelletier, and the situation was

def used.



The Union raises an objection with respect to the fairness of the

i nvestigation conducted. | have reviewed the materials filed,
i ncluding the record of the investigation, and while | agree that
the investigation was not conducted in a text book fashion, | cannot

sustain the suggestion that there was a departure fromthe mnim
standards of article 17 of the collective agreenment. That concl usion
is supported, in part, by the unduly legalistic positions taken
repeatedly by the grievor and his Union representative. Wile the
first presiding officer may not have conducted an idea

i nvestigation, that is due at least in part to the fact that the
parties before himacted | ess than ideally fromthe standpoi nt of
cooperation.

The evi dence discloses that the grievor did threaten a supervisor in
a manner whi ch was unacceptable. His actions were, on that basis,
deserving of discipline. There are, however, sone mtigating

ci rcunst ances whi ch nust be considered. Primary anong themis the
admtted fact that Car Supervisor Pelletier spoke to the grievor in
an agitated tone of voice, and used hand gestures which, by the
Conmpany' s own acknow edgenent, clearly provoked the reaction of M.
Glnore. As the account of M. Laconbe indicates, there was no rea
i kel ihood of M. G lnpre acting out his statenent against M.

Pell etier. What the evidence discloses is an enotional exchange
between two individuals in the heat of the nmoment. In the
Arbitrator's view the appropriate neasure of discipline should, in
the circunstances, be reduced somewhat in light of these facts. The
Arbitrator therefore directs that the grievor's record be revised to
reflect the assessnent of fifteen denerits for the incident in
guesti on.

March 12, 1993

(Sgd.) M CHEL G PICHER

ARBI TRATOR



