CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2348

Heard at Montreal, Tuesday, 13 April 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discharge of Loconotive Engi neer WW Fry, London

JO NT STATEMENT OF | SSUE

On January 29, 1992, Loconotive Engineer Fry was enpl oyed on Train
585 (Extra 4134 East) from London to Whodstock on the Dundas
Subdi vi sion. During a switching nove at the General Mtors facility
at Wbodstock, Loconotive Engineer Fry's train consist collided with
four cars within the plant, derailing one car and damagi ng the
custoner's track and stop bl ock

Foll owi ng an investigation of the matter, Loconotive Engi neer Fry
was assessed 15 denmerits for violation of Rules 12.2 and 123(c) of
the Canadi an Rail Operating Rules resulting in the derail ment of CN
410211 and damege to custonmer's property in track DG33, Wodstock
Thi s increased Loconotive Engineer Fry's current discipline record
to 65 denerits and 1 witten reprimand, culmnating in Loconotive
Engi neer Fry's discharge effective 31 March 1992 for accunul ati on of
denerits.

The Brotherhood contends that there are mtigating factors to be
consi dered and that the discipline assessed is too severe under the
ci rcumst ances.

The Conpany di sagrees with the Brotherhood' s contentions and has
declined the Brotherhood' s request.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) C HAMLTON

(SGD.) A E. HEFT

GENERAL CHAI RMAN

for: VI CE-PRESI DENT, CREAT LAKES REG ON

There appeared on behal f of the Conpany:

R. Bat enan

Labour Rel ations Officer, Toronto

A. E. Heft

Manager, Labour Rel ations, Toronto

D. Brodie

System Labour Rel ations O ficer, Mntrea

J. J. Canpbel

Assi stant Superintendent, London

M S. Fisher

Director, Crew Managenent Centre, Mncton

J. Vena

Coordi nator, Transportation, Montreal

And on behal f of the Brotherhood:

C. Hamlton

General Chairman, Kingston

W W Fry

Grievor



AWARD OF THE ARBI TRATOR

The evidence before the Arbitrator establishes that the grievor did
share in the responsibility for the derail ment of a car and danmge
to the custoner's property at the General Mtors facility at

Wbodst ock, Ontario on January 29, 1992. It is clear that Loconotive
Engi neer Fry continued a switching nove without proper radio
conmuni cati on between hinself and the trainman, F.S. Swindall, who
was stationed at the head of his novenment. This he did, although he
was aware that Trainman Swindall's radio was defective. At a
mnimum if the grievor's evidence is accepted, he should have
stopped his train when he heard no further instructions from

Trai nman Swi ndall, in conformance with CROR 12.2, which required him
to bring his train novenent to a stop "if no further communication
is received before the novenment has travelled one-half of the

di stance required by the last instruction." It is also clear that
there was no repetition of the instructions received by Loconptive
Engi neer Fry, contrary to CROR 123(c).

While the Arbitrator is satisfied that the | oconotive engi neer was
no nore or |ess responsible than the trai nnan and conductor who were
al so involved in the nmovenent, it is not disputed that they were

al so assessed fifteen denerits each for their negligent conduct. In
the circunstances | am conpelled to conclude that the assessnent of
fifteen denerits was within the appropriate range of discipline.

A review of the grievor's record leaves little basis to nitigate
agai nst the consequences which flow from Loconoti ve Engi neer Fry
havi ng achi eved an overall discipline record of sixty-five denerits
in addition to one witten reprimand. At the tine of the incident
his record stood at fifty denerits. Hi s past discipline included
prior suspensions of sixty days and ninety days for falsification of
time clainms, and a violation of CROR 429 and CROR 102(a) (i), which
i nvol ved passing a stop signal. The grievor's record al so includes
another rules violation which resulted in the derail ment of a

| oconotive under his control

While the grievor's eighteen years of service are not w thout

signi ficance, they are, on the whole, overshadowed by the generally
negati ve disciplinary record which preceded the cul m nating
incident. On the whole, the Arbitrator cannot see any substantia
basis for a reduction of the penalty assessed. For these reasons the
gri evance nust be dism ssed.

April 16, 1993

M CHEL G PI CHER

ARBI TRATOR



