CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2349

Heard at Montreal, Tuesday, 13 April 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Appeal of discharge of Loconotive Engi neer F. A Lanm of Capreol
effective 24 Septenber 1991.

JO NT STATEMENT OF | SSUE:

On 28 August 1991 at approxi mately 0610 hours Loconotive Engi neer
Lammi entered CN property while off duty and physically assaulted a
fell ow enpl oyee, resulting in a personal lost tinme injury.

Foll owi ng i nvestigation into the incident, M. Lamm was di scharged
from Conmpany service for physical assault of an on-duty CN Rai l
enpl oyee.

The Brot herhood appeal ed the di scharge of M. Lamrm on the grounds
that the discipline is excessive and there are mitigating

ci rcumst ances.

The Conpany declined the Brotherhood' s appeal.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) C HAMLTON

(SGD.) A E. HEFT

GENERAL CHAI RMAN

for: VI CE-PRESI DENT, CREAT LAKES REG ON

There appeared on behal f of the Conpany:

J. Vaasjo
Labour Relations O ficer, Toronto
A. E. Heft

Manager, Labour Rel ations, Toronto

D. W Coughlin

Manager, Labour Rel ations, Montreal

D. Brodie

System Labour Rel ations O ficer, Montreal
J. J. Canpbell

Assi stant Superintendent, London

M S. Fisher

Director, Crew Managenent Centre, Moncton
J. Vena

Coordi nator, Transportation, Montreal

R. Bat eman

Labour Rel ations Officer, Toronto

D. K. House

District Superintendent, N. O D., Toronto
And on behal f of the Brotherhood:

C. HanmiIton

Ceneral Chai rman, Kingston

F. A Lanmi

Grievor



AWARD OF THE ARBI TRATOR

On the basis of the material filed the Arbitrator is satisfied that
there are mitigating circunstances to be considered which are
favourable to the grievor. Firstly, it is not disputed that there
was a degree of provocation with respect to the assault which the
grievor comitted upon another enployee. It is comon ground that

M. Lamm reacted in response to a report fromhis daughter that the
evening prior the enployee in question had tried to drive her off
the road in his vehicle. Wiile the Arbitrator agrees fully with the
Conpany's representations that it was inappropriate for M. Lamrm to
respond as he did, his was, neverthel ess, not an act of gratuitous
vi ol ence wi thout sone provocation.

The grievor is an enployee of some thirty-two years' service who has
never previously been disciplined for aggressive conduct towards
anot her enpl oyee. Wile it appears that the grievor was involved in
one or two previous argunents or altercations w th another enpl oyee,
t he Conpany chose not to progress those matters to the | evel of

di scipline. It cannot, therefore, treat themas such in these
proceedi ngs.

Lastly, the evidence discloses that follow ng his discharge M.

Lamri obtai ned professional counselling to better assist himwth
"anger nmanagenent"”. The declaration of a nedical doctor, and of a
prof essi onal counsellor, filed before the Arbitrator support the
Brot herhood's position that he is able to return to work. In these
circunstances the Arbitrator deens it appropriate to reinstate M.
Lammi into his enploynent, w thout conpensation. Hi s reinstatenent
nmust be vi ewed, however, as predicated upon his own understandi ng

t hat physical violence, for whatever reason, is an unacceptable form
of response inconpatible with the maintenance of a safe and secure
wor kpl ace. Any recurrence of such behaviour will inevitably attract
the nost serious of disciplinary consequences.

For the foregoing reasons the grievance is allowed, in part. M.
Lamm shall be reinstated into his enploynent, w thout conpensation
and without |oss of seniority.

April 16, 1993

M CHEL G PI CHER

ARBI TRATOR



