CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2350

Heard at Montreal, Tuesday, 13 April 1993

concer ni ng

CANADI AN PACI FI C LI M TED

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

Dl SPUTE:

Payment of earnings |lost by Loconotive Engineer C.F. Brown fromthe
resolution of a grievance against his dismssal and his

rei nstatenent.

JO NT STATEMENT OF | SSUE

As a result of a grievance agai nst Loconotive Engineer C.F. Brown's
di smissal for a violation of UCO Rule 292, Loconotive Engineer C. F.
Brown was reinstated to Conpany service on Novenber 1, 1990.
Loconoti ve Engi neer C.F. Brown was not inforned by CP Rail Vancouver
Division officers of his reinstatenent until December 12, 1990.

The Brotherhood submits that CP Rail was responsible to fulfill the
resolution of this grievance on Novenber 1, 1990 and is required to
pay Locomptive Engineer C.F. Brown for the |oss of earnings from
Novenber 1, 1990, until Decenber 12, 1990.

The Conpany has declined the Brotherhood's resolution of the

out st andi ng earni ngs.

FOR THE BROTHERHOOD:

FOR THE COMPANY:

(SGD.) T. G HUCKER

(SGD.) C E. MNTO

GENERAL CHAI RMAN

GENERAL MANAGER, OPERATI ONS & MAI NTENANCE

There appeared on behalf of the Conpany:

R E. WIson

Labour Rel ations O ficer, Vancouver

R N. Hunt

Labour Relations O ficer, Mntrea

M E. Keiran

Manager, Labour Rel ations, Vancouver

. Manion

W t ness

And on behal f of the Brotherhood:

D. C. Curtis

Vi ce- General Chairman, Cal gary

T. G Hucker
General Chairman, Cal gary
G Hall,

Vice-President, Otawa



AWARD OF THE ARBI TRATOR

The material before the Arbitrator confirms that, by a witten
agreenent, the parties agreed to the reinstatenent of Loconotive
Engi neer Brown into his enploynent, subject to certain conditions,
effective Novenmber 1, 1990. In fact, the Conpany did not notify the
grievor that he was entitled to return to work until Decenber 12,
1990. It further appears fromthe material before me that even at
that time M. Brown did not return, as he had nore lucrative interim
enpl oyment working for BC Rail. It appears that he only returned to
his position with the Conpany after he was laid off fromBC Rail on
January 6, 1991, in light of firmwarnings issued to himby the
Conpany with to respect to the jeopardy of his continued enpl oynent
shoul d he not return.

The Brotherhood seeks two things before the Arbitrator. Firstly, it
submts that the grievor should be entitled to damages in the anount
of all wages and benefits attributable to the period between
Novenber 1, and Decenber 12, 1990. Secondly, it submts that M.
Brown' s pensionabl e service should be adjusted to reflect the |oss
of time between Novenber 1 and Decenber 17, 1990, the date at which
he had the first opportunity to return to work following the notice
given to himon Decenber 12, 1990.

The Brotherhood seeks to rely on the decision of this Ofice in the
suppl enentary award to CROA 1867. However, that case concerned

whet her nonies paid to a grievor out of a private insurance fund

mai nt ai ned by his union, received during the period of his

di scharge, should be applied in reduction of his conpensation upon
an order of this Ofice for the grievor's reinstatenent "with
conpensation for all wages and benefits lost."

In ny viewthe principles in CROA 1867, which deal with the concept
of collateral benefits, have no application in the case at hand. The
Conpany's failure to reinstate M. Brown into his enpl oynent
effective Novermber 1, 1990 is, in ny view, no different than a

deci sion by an enployer to discharge an enpl oyee, without just
cause, contrary to the terns of a collective agreenent. In both

i nstances the enployee is wongfully held out of work in violation
of an agreenment between the conpany and the union. It is wel

settled that in that circunstance the enpl oyee who has been deprived
of his or her job is under a duty to mitigate the resulting
financial |osses. As a general rule, this involves making every
reasonabl e effort to obtain alternative enploynent. In the result,
any order for the conpensation of such an individual nust, in the
end, be reduced by the anpbunt of any earnings which the enpl oyee
received during the period he or she was deprived of his or her
normal position. In other words, the enployee can recover only those
wages which were lost, having regard to all wages which were in fact
ear ned.



When those principles are applied to the case at hand, the
Arbitrator can see no nmerit to the Brotherhood' s claimfor an order
of conpensation in favour of M. Brown. It is common ground that the
earni ngs which he made in the service of BC Rail between Novenber 1
and Decenber 12, 1990 substantially exceeded those which he would
have earned had he been reinstated into enploynent by the Conpany.
There is, in other words, no | oss of wages proved as a result of the
Conpany's failure to inplenent the reinstatenent agreenent, and, in
accordnace with established principle, no order for conpensation can
be made.

The issue of the grievor's pensionable service, however, is nore
difficult. The Conpany submits that the Arbitrator should infer from
the fact that M. Brown did not return to work even after he
received notification of his right to reinstatenent on Decenber 12,
1990, that he would |ikew se have declined to return to the service
of the Conpany effective Novenber 1, 1990. Wile the Arbitrator
appreci ates the logic which underlies that submission, it is, in the
end, speculative at best. In ny view, it does not lie in the nouth
of the Conpany, which has adnittedly violated the terms of the

rei nstatenent agreenent, to plead hypothetical or specul ative
possibilities to escape the consequences of its own failure to neet
its obligations. There is, very sinply, no firmevidence before ne
to confirmconclusively that the grievor would not, for the period
bet ween Novermber 1 and Decenber 12, 1990, have returned to service
with the Conmpany in conformance with the reinstatenent agreenent
execut ed between the enployer and the union. In these circunstances
I nmust find, on the bal ance of probabilities, that M. Brown was
deprived of the right to pensionable service for the period in
question. The Arbitrator therefore directs that the grievor's

enpl oyment records be adjusted to reflect the recovery of

pensi onabl e service for the period of tine from Novenber 1, 1990
until Decenber 17, 1990.
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