CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2353

Heard at Montreal, Tuesday, 13 April 1993

concer ni ng

CANADI AN PACI FI C LI M TED

and

BROTHERHOOD OF MAI NTENANCE OF WAY EMPLOYEES

Dl SPUTE:

The assessnent of 20 denerit marks, once on April 18, 1990, and
twice on May 18, 1990, to M. J. Coda, resulting in a tota
assessnment of 60 denerits.

JO NT STATEMENT OF | SSUE

On March 19, April 20 and April 23, 1990, the grievor failed to
appear at investigations scheduled by the Conpany. On April 18,
1990, M. Coda's record was debited with 20 denmerit marks for "...
failing to appear for a properly schedul ed investigation, and for
failing to take appropriate action to advise the investigating

of ficer that you would not appear for the investigation at the
appropriate time and date, Thunder Bay, Ontario, March 19, 190."

M. Coda's record was further debited on May 18, 1990, with 20
demerit marks for "failing to appear for a properly schedul ed

i nvestigation and for failing to advise the investigating officer
sufficiently in advance that you woul d not appear for investigation
at the appointed time and date, Thunder Bay, Ontario, April 20,
1990." Also that day, M. Coda's record was debited with an
additional 20 denerit marks for " failing to appear for a
properly schedul ed investigation and for failing to take appropriate
action to advise the investigating officer that you woul d not appear
for investigation at the appointed tine and date, Thunder Bay,
Ontario, April 23, 1990."

The Brotherhood contends that: 1. The grievor failed to appear at
the schedul ed investigations for valid nedical reasons. 2. The
grievor advised the appropriate Conpany officers in advance of the
possibility that, because of pain, he nmight be unable to attend the
i nvestigations. 3. The assessnment of 20 denerit marks for each of
the incidents here under consideration was far too severe and
unwarranted in the circumstances.

The Brotherhood requests that the three 20 denmerit mark assessnents
i ssued on April 18, 1990 and May 18, 1990 be renoved fromthe
grievor's record and that he be reinstated forthwith w thout |oss of
seniority and with conplete reinbursenent for any and all wages,
expenses and benefits lost as a result of this matter.

The Conpany deni es the Brotherhood's contentions and has decli ned

t he Brotherhood' s request.

FOR THE BROTHERHOOD!

FOR THE COMPANY:

(SGD.) J. J. KRUK

(SGD.) F. J. GREEN

SYSTEM FEDERATI ON

GENERAL MANAGER,

GENERAL CHAI RMAN

OPERATI ONS & MAI NTENANCE, HHS

There appeared on behal f of the Conpany:

M E. Keiran

Manager, Labour Rel ations, Vancouver

R M Smith

Counsel , Montrea



D. T. Cooke

Labour Relations O ficer, Mntreal

R H Strel esky

Di vi si on Engi neer, Gateway Divi sion

R. M Forsbherg

Assi stant Superintendent, Vancouver Division
O R Jones

Cl ai ns Agent, W nni peg



And on behal f of the Brotherhood:

D. Brown
Seni or Counsel, Otawa
P. Davi dson

Counsel , Otawa

G D. Housch

Nati onal Vice-President, Otawa

D. McCracken

Federati on General Chairman, Toronto

AWARD OF THE ARBI TRATOR

The grievor was assessed twenty denerits on each of three occasions
for having m ssed disciplinary investigations: March 19, April 20
and April 23, 1990. The facts in the case at hand are substantially
simlar to those disclosed in CROA 1423, particularly as regards the
i nvestigations of April 20 and 23, which concerned the grievor's
refusal to sign the transcript of an earlier investigation. In that
case, for simlar conduct, the Conpany had assessed fifteen denerits
for the failure to attend the investigation concerning the refusa
to sign, which was subsequently reduced by the Arbitrator to five
denerits.

As noted in CROA 2352, which concerns related events, each case must
be assessed on its own particular facts. Clearly, the grievor was
under an obligation to attend each of the investigations, and failed
to do so without valid excuse. He therefore becane liable to

di scipline, in each case arguably nore serious in |light of the

rem nders and warni ngs conmuni cated to him by the Conmpany. Wile

am satisfied that the Conpany's officers overreacted, | am al so
satisfied that the grievor's conduct was sufficiently provocative as
to justifiably characterize himas a major contributor to his own

m sfortune. In the circunstances, while | amsatisfied that a
reduction of the denerits assessed is appropriate, and that
reinstatenent is justified, | do not deemthis an appropriate case
for conpensation.

In the result, the Arbitrator substitutes an assessments of a tota
of twenty-five demerits for the three incidents in question. The
grievor shall therefore be reinstated into his enploynent, w thout
conpensati on and wi thout |oss of seniority, with his disciplinary
record to stand at fifty denerits.

April 16, 1993

M CHEL G PI CHER

ARBI TRATOR



