CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2361

Heard at Montreal, Thursday, 15 April 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

Whet her the Corporation nmust provide the Brotherhood with not |ess
than three nonth's notice when a regular part-tinme assignhment is
abol i shed due to a technol ogical, operational or organizationa
(T.T.O) change.

JO NT STATEMENT OF | SSUE

On April 2, 1992, the Corporation wote to the Brotherhood advi sing
that certain positions at Moncton would be affected by T.T.O.
changes effective July 3, 1992, in accordance with Article 8 of the
Suppl enment al Agr eenent.

Included in that letter was a paragraph advising that a regul ar
part-tinme assignment held by M. J. Fitzpatrick would al so be
abol i shed on a " 10-day notice'', also effective July 3, 1992. The
Cor poration advised the Brotherhood that it did not believe an
article 8 notice was required for the abolition of a regular
part-tinme assignnment.

The Brotherhood contends that the Corporation has violated article
8.1 of the Suppl emental Agreenent. The Brotherhood believes that an
article 8 notice nmust be provided when a regular part-tine
assignnment is abolished due to a T.T.O. change. The Brotherhood asks
that the i ncunmbent be conpensated for any | ost wages and benefits

t hat woul d have been avail able to hi munder the Suppl enmenta
Agreenent .

The Corporation declined the grievance.

The Corporation believes that the collective agreenent is clear in
that there is only one category of part-tinme enployee, and part-tine
enpl oyees are entirely excluded fromthe provisions of the

Suppl enment al Agr eenent.

FOR THE BROTHERHOOD!

FOR THE CORPORATI ON

(SG.) T. N. STOL

(SGDh.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT

DEPARTMENT DI RECTOR, LABOUR RELATI ONS

There appeared on behalf of the Corporation:

D. Fisher
Seni or Advi sor & Negotiator, Montrea
C. Pol | ock

Seni or Labour Relations O ficer, Mntrea
And on behal f of the Brotherhood:

T. Barrons

Representative, Mncton

G Mirray

Regi onal Vi ce-President, Moncton

T. N Sto

Nati onal Vice-President, Otawa



AWARD OF THE ARBI TRATOR

The issue in this dispute is whether the terns of the Supplenenta
Agreenment apply to an enpl oyee who, like M. J. Fitzgerald, holds a
regul ar part-tinme assignment.

The concept of the regular part-tine assignnent was adopted by the
parties, for the purposes of their national agreenment, in the

Menor andum of Agreenent dated Novenber 19, 1989, and has conti nued
to be applied since that tine.

While the parties sought to argue broadly on the basis of the
history of the administration of the collective agreement, fromthe
st andpoi nt of the Brotherhood, and fromthe basis of the interaction
of the collective agreenent and the Suppl enmental Agreenent, fromthe
st andpoi nt of the Corporation, the Arbitrator is of the view that
the matter can be determ ned on the |anguage of the Suppl enental
Agreenent. In my opinion the Supplenmental Agreenent is clear in
defining the enpl oyees who are excluded fromits coverage. Article
11 of the Supplenmental Agreenent provides as foll ows:

11.1

Casual and part-tinme enpl oyees are those who work casually on an
as-required basis fromday to day, including those who work part
days as distinguished from enpl oyees who work on regul ar or regul ar
seasonal positions.

Casual and part-tine enployees are entirely excluded fromthe

provi sions of this Agreenent.

As is clear fromthe above provision, casual and part-tine

enpl oyees, as defined in article 11.1 of the Suppl enental Agreenent,
are excluded fromits provisions. | nust agree with the
representatives of the Brotherhood that the definition provided
within that article makes it clear that the enpl oyees excluded are
t hose whose assignnents are on an occasional or "on call" basis, as
di stingui shed from enpl oyees who hold a regul ar and pernanent

assi gnment .

Wth respect, the reliance of the Corporation on the provisions of
article 4 of the collective agreenent, and in particular article
4.25, is not helpful. The issue in this grievance is the status of
regul ar part-tine enployees for the purposes of the Suppl enenta
Agreenment, and it is that docunment which must govern



It is not disputed that enployees holding a regular part-tine
assignment do so on a permanent basis. Regular part-tine positions
are bulletined pursuant to article 12 of the collective agreenent,
which deals with the bulletining and filling of positions. \Wen the
parties established the concept of permanent part-tine assignnents,
originally under the terns of the Menorandum of Agreenent of
Novenber 19, 1989, they nust be taken to have been aware of the
provi sions of article 11 of the Suppl enental Agreement. Plainly, at
that time, and it woul d appear, since then, they have treated

enpl oyees who hol d permanent part-tine assignnents in a
substantially different fashion fromthose who hold unassigned
positions and fall within the definition of casual and part-tinme
enpl oyees working on an as-required basis fromday to day, within
the contenplation of article 11.1 of the Suppl enmental Agreenent. Had
it been their intention, the parties could have provi ded | anguage in
t he Menorandum of Agreenment, or el sewhere, to extend the excl usion
contained in article 11.1 to the new classification of regul ar
part-tinme assignments which they established. They did not do so,
and absent any | anguage to that effect, the Arbitrator cannot
conclude that they so intended and cannot sustain the position of
the Corporation that the Suppl emental Agreenment does not apply to
enpl oyees who hold a regular part-tinme assignnent.

For the foregoing reasons the grievance is allowed. In |ight of the
subm ssi ons nade at the hearing, the Arbitrator limts the renedy,
for the tine being, to a declaration that M. J. Fitzgerald, who
hel d a regular part-tinme assi gnment abolished effective July 3, 1992
was entitled to all of the protections of the Supplenental Agreenent
in respect of the operational or organizational change which gave
rise to the abolishment of his assignment. | retain jurisdiction in
the event of the inability of the parties to resolve any further
issues in relation to the renedy appropriate to M. Fitzgerald.
April 16, 1993

M CHEL G PI CHER

ARBI TRATOR



