CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2363

Heard at Montreal, Tuesday, 11 May 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
EX PARTE

Dl SPUTE:

The Corporation is denying M. John MIIs access to enpl oynent
under Agreement No. 2, which is considered unjust,

di scrimnatory and contrary to Article 24 of Agreement No. 2 and
t he Canadi an Human Ri ghts Act.

BROTHERHOOD' S STATEMENT OF | SSUE:

On or about August 12, 1992, the Union filed a grievance on
behal f of M. MIls alleging that the Corporation was denying

hi m access to enpl oynent under Agreenent No. 2.

The Union contends that M. MIls attended a nedi cal appoi nt nent
with a specialist of VIA Rail's choice, and the Corporation has
medi cal evidence which supports M. MIIs"' being capabl e of
returning to work.

The Uni on contends that the Corporation has a duty to
accommodate M. MIIls in accordance with the Canadi an Human

Ri ghts Act.

The Union contends that the action of the Corporation in denying
M. MIls the opportunity to return to work i s unjust,

di scrimnatory and contrary to Collective Agreenent No. 2 and

t he Canadi an Human Ri ghts Act.

The Union requests that M. MIIls be permitted to return to work
and that he be conpensated for all |ost wages and benefits,
including interest. Furthernmore, VIA Rail is duty-bound to
accommodate M. MIIls in alternate enploynent, including return
to Enploynment Security status, if he is deened unfit to go back
to his regular occupation.

The Corporation denied the grievance at all steps of the

gri evance procedure.

FOR THE BROTHERHOOD:

(SGD.)T. N. STOL

NATI ONAL VI CE- PRESI DENT

There appeared on behal f of the Corporation:

D. S. Fisher - Senior Negotiator & Advisor, Labour Rel ations, Montreal

J. R Kish - Seni or Advisor, Labour Rel ations, Montreal
C. Roul eau - Senior Oficer, Labour Relations, Montreal
C. Thommas Seni or O ficer, Human Resources, Mbntreal
And on behal f of the Brotherhood:

T. Barron Representative, Mncton

G Gallant Representati ve, Moncton



PRELI M NARY AWARD OF THE ARBI TRATOR

It is not disputed that the grievance rests, in part, on the

Br ot herhood' s assertion that the grievor was "unjustly dealt
with" in alleged violation of article 24.21 of the collective
agreenent. While at the arbitration hearing the Brotherhood's
representative sought to characterize the matter as one of
discipline, that is not reflected in the grievance

docunent ation. The event giving rise to the dispute is the
Corporation's determination that the grievor is unfit to work
for reasons of physical or nedical incapacity. However, the

Br ot herhood did not allege that the grievor was suspended

wi t hout just cause or that he was constructively discharged. In
nmy view, to permit the Brotherhood to now characterize the case
as a matter of discipline would involve a departure fromthe ex
parte statenent of issue filed by the Brotherhood. Under the
rul es establishing this Office, and in particular paragraph 12
of the Menorandum the Arbitrator's jurisdictionis limted to
those matters raised in the statement of issue. That docunent
makes no nention of discipline. It asserts that the treatnent of
the grievor was "unjust, discrimnatory and contrary to Article
24" of the collective agreenment. Paragraph 12 of the Menorandum
establishing the Ofice provides as foll ows:

The decision of the arbitrator shall be limted to the di sputes
or questions contained in the joint statement submtted to him
by the parties or in the separate statenment or statenents, as
the case may be, or, where the applicable Collective Agreenent
itself defines and restricts the issues, conditions and
guestions which may be arbitrated, to such issues, conditions or
guestions. The decision of the arbitrator shall not in any case
add to, subtract from nodify or disregard any provision of the
applicable Collective Agreenent.

The Arbitrator therefore concludes that the grievance cannot be
consi dered on any other basis save the grounds articulated in
the statenment of issue. (See CROA 1163, 1205, 1430, 1440, 1622,
1630, & 1960.)

The first issue to be resolved is whether the alleged violation
of article 24.21 is arbitrable. Article 24.21 of the collective
agreenent provides, in part, as follows:

24.21 Any conpl aint raised by enpl oyees concerning the
interpretation, application or alleged violation of this
agreenent or that they have been unjustly dealt with shall be
handl ed in the followi ng manner

Article 25.2 speaks specifically to the issues which are
unresol ved after the exhaustion of the steps of the grievance
procedure and which may be referred to the Canadi an Rail way
Ofice of Arbitration for final determnation. It provides as
fol |l ows:

25.2 A grievance concerning the interpretation or alleged
violation of this Agreenent or an appeal by an enployee that he
has been unjustly disciplined or discharged and which is not
settled at Step 3, may be referred by either party to the
Canadi an Railway O fice of Arbitration for final and binding
settl enent without stoppage of work in accordance with the
regul ati ons of that office.



In the case at hand the Brotherhood maintains that article 24.21
has been violated. In that regard, it submts that the grievor
has been "unjustly dealt with" within the meaning of article
24.21.

The Corporation does not deny that the Brotherhood was entitled
to assert that the grievor was unjustly dealt with. It subnits,
however, that the process available in respect of that claimis
limted to possible settlenent follow ng discussion of the

enpl oyee' s conpl ai nt under the grievance procedure, and does not
extend to a subnmission to arbitration for final and binding

adj udi cati on.

In a nunmber of cases boards of arbitration have been call ed upon
to consider the scope of procedural redress available under a
col l ective agreenent to an enpl oyee who all eges no violation of
a specific right, benefit or obligation under a collective
agreenent, but asserts that he or she has been "unjustly dealt
with" in some respect not specifically covered by any provision
of the collective agreenent.

The article 24.21 issue raised in the instant case is sinilar to
that consi dered by the board of arbitration in CN

Tel ecommuni cati ons CN Tel ecommuni cati ons- Tel egraph Workers Loca
43 (1975) 11 L.A . C. (2d) 152 (Rayner). In that case, as in the
case at hand, an enployee was entitled to file a grievance if he
or she felt "unjustly dealt with" even though no provision of
the coll ective agreenent was viol ated. The board of arbitration
concl uded that such a conplaint was not arbitrable. Professor
Rayner comrented, in part, as foll ows:

In our opinion, Article 21 provides for the bringing of
grievances where unfair treatnment is alleged. However, if those
grievances are to be pursued to arbitration, the unfair
treatment nust be found on sone alleged violation of the

Col | ective Agreenent apart fromArticle 21. |Indeed, Article 22
provi des that a matter cannot be arbitrated that is not covered
by the agreenent.

The sane reasoni ng has been applied consistently over the years
to the collective agreenment between the Corporation and the

Brot herhood by arbitrators in this Ofice. In CROA 924
Arbitrator Weatherill dealt with a claimby the Brotherhood,
made agai nst the Corporation, that an enpl oyee had been unjustly
dealt with where the failure to provide a | ocker had allegedly
resulted in the | oss of her personal property. There was no
obligation on the enployer to provide | ockers under the terns of
the collective agreenent. Arbitrator Weatherill found the
grievance to be inarbitrable, and conmented as foll ows:

While the Collective Agreenment provides that a grievance may be
filed where enployees claimthat they have been "unjustly dealt
with", that phrase is to be understood in the context of the

gri evance procedure under the Collective Agreenent. What was
said by the Arbitrator in the CN Tel econmuni cati ons Case, 11
L.A.C. (2d) 152 (Rayner) with respect to the phrase "unfair
treatment” in a simlar Collective Agreenment provision, applies
equal 'y here.



In any event, even if it were open to the enployee to grieve in
this respect, such a grievance nmay not proceed to arbitration
By Article 25.2, grievances "concerning the interpretation or
all eged violation of this agreenent or an appeal by an enpl oyee
that he has been unjustly disciplined or discharged" nmay be
referred to arbitration. This is not such a case.
For the foregoing reasons, the grievance is not arbitrable and
nmust be di snissed.
I n subsequent cases, including CROA 2157 and 2235, which al so
i nvol ved the Corporation and the Brotherhood, the reasoning in
CROA 924 was followed, and it was concluded that grievances
founded on the bare allegation that an enpl oyee was "unjustly
dealt with" can be processed through the grievance procedure,
but cannot be taken to arbitration. Significantly,
notwi thstandi ng the settled interpretation of articles 21 and 25
of their collective agreenent issuing fromthis Ofice, the
parti es have nade no nmaterial change to the | anguage of those
provi sions in subsequent renegotiations of the collective
agreenent. They nust, therefore, be taken to have accepted that
interpretation as part of their current collective agreenent.
The principles which underlie the above noted cases are wel
reflected in the decision of Arbitrator Christie in a case
i nvol vi ng Canada Post Corporation and the Canadi an Uni on of
Postal Workers (unreported award dated August 10, 1988) where,
as in the CN Tel ecommuni cati ons Case, it was contended by the
union that the right of an enployee to file a grievance that he
or she had been unjustly dealt with inplied the right to have
such a conplaint arbitrated
The Canada Post case concerned the di scharge of a casua
enpl oyee. The coll ective agreenment conferred on casual enpl oyees
a nunber of rights, including the right to file a grievance. It
specifically excluded them however, fromthe protection against
di sci pline, suspension and discharge for other than just cause
whi ch covered permanent enpl oyees under article 10 of the
col l ective agreenent. The union in Canada Post argued that the
arbitrator had jurisdiction to entertain the casual enployee's
di scharge grievance by virtue of the provisions of the grievance
procedure contained in the collective agreenent. The articles of
the collective agreenent relied on by the union, and consi dered
by Professor Christie, included the follow ng:
9. 06 Right to Present a Grievance

An aut horized representative of the Union may present a
grievance if he believes that an enpl oyee, a group of enpl oyees,
the enmpl oyees as a whole or the Union have been aggrieved or
treated in an unjust and unfair manner.



9. 07 Right to Present a Policy Gievance

An aut horized representative of the Union may present a
policy grievance in order to obtain a declaratory decision.
Wt hout restricting the generality of the above, a policy
gri evance may be presented in the follow ng cases:
(a) where there is a disagreenent between the Corporation
and the Union concerning the interpretation or the application
of the Collective Agreenent.

(b) where the Union is of the opinion that a policy,
directive, regulation, instruction or communication of the
Corporation has or will have the effect of contravening any

provi sion of the Collective Agreenment, of causing prejudice to
enpl oyees of the Union or of being unjust or unfair to them

9. 29 When a grievance has been presented to the final |eve
and has not been dealt with to the satisfaction of the Union,
the Union may refer such grievance to arbitration if it is a
conpl ai nt concer ni ng

(i) the interpretation, application or alleged violation of
the Coll ective Agreenent, including any disciplinary nmeasure and
term nation of enploynent,

(ii) any alteration of an existing working condition
concerning the paynent to an enployee of a prem um an all owance
or other financial benefit, or any discrimnatory application of
such premium allowance or financial benefit.

[ emphasi s added]

In considering the Union's position, Arbitrator Christie noted a
prior award, the Heywood grievance, between the sanme parties

i ssued by Arbitrator Norman, and his analysis of the case |aw,

i ncluding the decision of the Supreme Court of Canada in Re the
Queen in Right of New Brunswi ck and Leem ng (1981), 118 D.L.R
(3d) 202. In reviewing that case, and the Norman award,

Prof essor Christie relates the foll ow ng:

A significant portion of the text of the award in Heywood is

gi ven over to discussing the anal ogy between the position of a
casual enployee under this Collective Agreenent and that of the
probati onary enpl oyee considered in Re the Queen in Ri ght of New
Brunswi ck and Leenming et al., (1981), 118 D.L.R (3d) 202
(S.C.C.). In that case an adjudicator under the New Brunsw ck
Public Service Labour Relations Act had held that a probationary
enpl oyee not only had a right to grieve by virtue of that statue
but was al so protected agai nst di scharge wi thout cause,

regardl ess of the terns of the Collective Agreenment. However,
Martland J., speaking for the Supreme Court of Canada, concl uded
that the relevant sections of the New Brunswi ck Public Service
Labour Rel ations Act "do not purport to confer substantive

ri ghts upon enployees in addition to their rights as defined in
the Col |l ective Agreement” (at pp. 206-7). Arbitrator Norman's
closing comments in the Heywood award relate to this aspect of
Leem ng,. he says, at p. 8:



When a Col |l ective Agreenent purports to disentitle an enpl oyee,
whet her a probationer as in Leeming, or a casual, as in this
case, to a substantive right to grieve a termnation, is a
procedural right of access to the grievance procedure, el sewhere
given, of any avail to the enployee? The Suprene Court's answer
was in the negative. And so is nine

Prof essor Christie was called upon to determ ne whether the
right of the union to grieve that a casual enpl oyee had been
“"treated in an unjust manner" was a procedural right, or whether
it also created a substantive right of the casual enployee, the
al l eged violation of which could be taken to arbitration for
redress. Firstly he concluded that the prior award of Arbitrator
Norman in the Heywood grievance was persuasive authority for the
proposition that while articles 9.06 and 9. 07 gave the union
access to the grievance procedure on behal f of any enpl oyee

"... [they] are ineffective to create substantive rights in
casual enployees." Further, at p. 21-22, Professor Christie
concl uded:

Quite apart fromthe binding effect of Heywood, | cannot
interpret Article 9.06, Article 9.07 or Article 9.29 as creating
any substantive rights, in casual enployees or anyone el se.
Article 9.06 entitles an authorized representative of the Union
to "present a grievance" in certain circunstances. Those

ci rcunmst ances are:

If he believes that an enpl oyee, or a group of enployees, the
enpl oyees as a whol e or the Union have been aggrieved or treated
in an unjust or unfair manner. [enphasis added]

This provision of the Collective Agreement sinply entitles the
presentation of a grievance. In the context of the inclusion in
the Collective Agreenent of Article 9.29, Article 9.06 cannot
even be read as defining what may go to arbitration, |et alone
what the grievor's rights are. The plain words sinply do not
entitle the grievor to access to arbitration sinply because of
the belief of the authorized representation [sic] of the Union
that gets the matter into the grievance process. Mre is
required by Article 9.29 to get the matter to arbitration

The sane statenent may be made with respect to Article 9.07(b)
where the condition necessary for a policy grievance to "be
presented"” is that "the Union is of the opinion that a policy,
directive, regulation, instruction or conmunication of the
Corporation"” will contravene a provision of the Collective
Agreenent or cause prejudice to enpl oyees or the Union, or be
unjust or unfair to them If the intention of the parties was
that satisfaction of this condition created a substantive right
it should have said so, rather than nerely providing where the
condition is satisfied the grievance "may be presented’.



It is virtually inpossible to even frame an argument that
Article 9.07(a) creates a substantive as contrasted to a
procedural right. It sinply allows a policy grievance to be
presented wherever there is disagreenent between the Enpl oyer
and the Union "concerning the interpretation or application of
the collective agreenent". This buttresses ny concl usion that
Article 9.06 and Article 9.07(b), which run parallel to Article
9.07(a), do not create substantive rights either.

Finally, the learned arbitrator concluded that article 9.29 also
reflected the agreenent of the parties that only substantive
rights should be arbitrable, and commented on the unworkability
of the union's position, which would virtually create rights at

| arge without reference to any objective standards in the text

of the collective agreenment. At pp. 23-24 Professor Christie
further stated:

As a matter purely of |anguage, Article 9.29(i) does not say
that any conplaint concerning "term nation of enploynent" nay be
referred to arbitration, it says any conplaint concerning "the
interpretation, application, or alleged violation of the
col l ective agreenent” may be referred to arbitration and,
apparently for greater clarity, says that that |arger category

i ncl udes "any disciplinary measure and ternination of
enploynent." As a matter of |anguage, then, grievances about

di sci plinary nmeasures and term nations of enploynent were
apparently envi sioned by the parties as concerning "the
interpretation, application or alleged violation of the

coll ective agreement”; that is as involving an alleged breach of
substantive rights.

Suppose that disciplinary neasures or term nations of enpl oynent
did not necessarily involve the interpretation, application, or
all eged violation of the collective agreenent but could, by
Article 9.29(i), be referred to arbitration. What would a rights
arbitrator do with such a grievance? By Article 9.39 an
arbitrator under this Collective Agreenment is enpowered to grant
what ever renmedy or conpensation he or she deens appropriate
"where the arbitrator cones to the conclusion that the grievance
is well founded ...". Surely to find that a disciplinary neasure
or term nation of employnent is "well founded" an arbitrator
must find that it involves a violation of sonme substantive right
in the grievor. To say this is sinply to denonstrate that the
function of Article 9.29(i) is not to create any standard

agai nst which an arbitrator can judge a grievance but to grant
access to the arbitration process. Article 9.29(i) creates
procedural rights, not substantive rights.

In the result, for reasons which in nmy view are fully consistent
with the decision of Professor Rayner in CN Tel econmuni cati ons
and the prior awards of the Canadian Railway O fice of
Arbitration cited above, Professor Christie concluded that the
right of the union to file a grievance alleging that an enpl oyee
was treated unjustly by Canada Post did not confer a substantive
right, and found that the grievance before hi mwas not
arbitrable.



In the Arbitrator's view the industrial relations rationale for
the above line of arbitral interpretation is fairly obvious.
When a trade union is certified as the excl usive bargai ni ng
agent of enployees under the Canada Labour Code, or under a
provinci al | abour relations statute, the purpose of the
certification is to enable the union and the enpl oyees it
represents to achieve the negotiation of a collective agreenent
governing, with sone degree of certainty, the terns and
conditions of enploynent of the enployees represented by the

uni on. The collective agreement becones the central docunent of
t he bargaining relationship. Pursuant to the terns of the Code
and simlar provincial statutes, binding arbitration becones the
ultimate neans of adjudicating unresol ved di sputes between the
parties with respect to the interpretation or alleged violation
of the substantive terns of their collective agreenent. Wile
parties may agree to allow conplaints which are unrelated to the
substantive rights and obligations articulated in the collective
agreenent to be filed and aired for possible settlenent in the
grievance procedure, they should not, absent clear and

unequi vocal |anguage, be taken to have intended that such
general allegations or conplaints can proceed to arbitration. To
conclude otherwise is to invite disputes and to pronote
litigiousness in a manner inconsistent with the purposes of the
Canada Labour Code and the npbst fundanental principles
underlying collective agreenents in Canada which are intended to
promote industrial relations peace and stability.

The Brotherhood asserts that in the case at hand the Arbitrator
is bound by two decisions of the Quebec Superior Court quashing
prior awards of this Ofice. They involved separate collective
agreenents between the Brotherhood of Mintenance of Wy

Enmpl oyees and Canadi an Pacific Limted (decision dated January
22, 1993) and an earlier decision of the Court (dated February
13, 1992) between the Brotherhood of Miintenance of Wy

Enmpl oyees and Canadi an Nati onal Railway. Those decisions are
presently under appeal

In the Arbitrator's view, w thout comrenting on the nerits of
the two cases, the |anguage of the collective agreement at hand
is different fromthat which appears in the agreenents which
were the subject of Court review, involving the Brotherhood of
Mai nt enance of Way Enpl oyees. On that basis alone, the
Arbitrator cannot find that they are binding for the purposes of
the differently worded collective agreenent in the case at hand.
Mor eover, as noted above, the parties in the instant case have
renewed their agreenent without change in the full know edge of
the binding interpretations of their agreenment rendered in

previ ous cases.



Under the instant collective agreenent the kind of disputes
which may be referred to this O fice for determination through
the arbitration process is clearly defined in article 25.2 of
the agreenment, which in ny view bears repeating. That provision
is as follows:

25.2 A grievance concerning the interpretation or alleged
violation of this Agreenent or an appeal by an enpl oyee that he
has been unjustly disciplined or discharged and which is not
settled at Step 3, may be referred by either party to the
Canadi an Railway O fice of Arbitration for final and binding
settl ement w thout stoppage of work in accordance with the
regul ati ons of that office.

It would, of course, have been open to the parties to provide
sinmply that any grievance or appeal not settled at Step 3 nay be
referred to this O fice. However, they did not. This grievance
does not involve an appeal that M. MIls has been unjustly

di sci plined or discharged. And to the extent that it rests on
the assertion that M. MIIs has been "unjustly dealt with", by
the agreement of the parties, it does not fall within the
purvi ew of those matters which can be pursued to arbitration
Therefore, that part of the grievance alleging that the grievor
was "unjustly dealt with" within the contenplation of article
24.21 must be found to be inarbitrable.

However, the foregoing conclusion does not fully dispose of the
arbitrability of the grievance. It is trite to say that a board
of arbitration should, insofar as possible, deal with the

subst ance of a grievance, and avoi d excessive technicality which
woul d frustrate the resolution of a genuine dispute under a
collective agreenent. In the instant case the origina
grievance, filed by M. K Sing, the Local Chairperson of the
Brot herhood alleges, in part: "... M. MIls is being held of
out of service for no justifiable reason and | would request
that he be pernmitted to return to work effective i mediately and
conpensated for all |ost wages and benefits."

In the Arbitrator's view, the foregoing statement grounds an
arbitrable claim It is an inplied termof any collective
agreenent that an enpl oyee who has been justifiably absent due
to illness, injury or other medical incapacity is, as a genera
matter, entitled to return to work when he or she is nedically
fit to do so. Disputes between enployers an unions with respect
to the fitness of an enployee to return to work are commonly
heard and di sposed of in this Ofice. (See, e.g., CROA 2190).



VWhile it is true that the position devel oped by the Brotherhood
in the course of the grievance procedure tended to place the
great est enphasis on the objection that the grievor was
"unjustly dealt with", a careful review of the docunentation
confirnms that the position originally articulated by M. Sing,
reproduced above, has never been abandoned. A reading of the
di spute and statement of issue filed by the Brotherhood confirnms
its continuing position that M. MIls has been wongfully
deni ed access to enploynment under the collective agreenment by
reason of a dispute about his nedical or physical capacity. In
the Arbitrator's view the grievance, so characterized, nust be
viewed as arbitrable, and it is so found. The effect, if any, of
t he Canadi an Human Ri ghts Act on the rights of the grievor under
the collective agreenent may al so be addressed when the dispute
is heard upon its nerits.
The matter is therefore referred to the General Secretary for
continuation of hearing.
May 20, 1993 (SGD.) M CHEL G PICHER

ARBI TRATOR



On Thursday, 15 July 1993, there appeared on behal f of the

Cor poration:

D. S. Fisher - Senior Negotiator & Advisor, Labour Relations, Montreal
J. R Kish - Seni or Advisor, Labour Rel ations, Montreal

C. Roul eau - Senior Oficer, Labour Relations, Montreal

Dr. M Pigeon- Wtness

And on behal f of the Brotherhood:

T. Barron - Representative, Mncton

R. J. Dennis - Local Chairperson, Mncton

J. S MIls - Gievor

AWARD OF THE ARBI TRATOR

The Arbitrator directs that M. MIls be reinstated into his
enpl oynent, without conpensation and without |oss of seniority,
with his assignnents to be restricted to the position of chef.
His reinstatenent is conditional upon his undertaking, for a
period of not less than two years, the duties and
responsibilities of a chef in On-Board Services, on a trial
basis. If, for any quarterly period during the course of the two
years, M. MIIls should fail to register attendance conparable
to the average of other enployees in his classification in VIA
Atlantic, the Corporation shall be entitled to consider his
reinstatenment into that trial service as at an end. Shoul d that
occur the parties will be in a position to consider and exercise
such rights and obligations as may then apply to M. MIIls under
the terms of the collective agreenent. The Arbitrator retains
jurisdiction.

July 16, 1993M CHEL G PI CHER
ARBI TRATOR



