CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2365

Heard at Montreal, Tuesday, 11 May 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
Dl SPUTE:

Di smissal of V. Marshall, Yard Cl erk, Chauffeur.

JO NT STATEMENT OF | SSUE:

On July 13, 1992, M. V. Marshall was investigated for the

al | eged m suse of Conpany credit cards. A supplenentary

i nvestigation was conducted, after which M. Marshall was

di smi ssed for fraudul ent use of Conpany credit cards.

Since the investigation, M. Marshall has declared his guilt in
the allegations and is very renorseful. The Brotherhood clains
that, based on M. Marshall's age, service and good record, he
shoul d be reinstated into service.

The Conpany deni ed the appeal.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SG.) T. N. STOL (SGD.) A E. HEFT

NATI ONAL VI CE- PRESI DENTf or : VI CE- PRESI DENT, GREAT LAKES REG ON
There appeared on behal f of the Conpany:

J. M Kelly - Senior Project Oficer, Hunman Resources, Toronto
R. Paquette - Assistant Manager, Custoner Service Centre,
Toronto

P. N Wite - Assistant Manager, Custonmer Service, Toronto
And on behal f of the Brotherhood:

R. CGee - Representative, Toronto

V. Marshall - Giievor



AWARD OF THE ARBI TRATOR

The grievor is an enployee of twenty-seven years' service, who
was assigned as a Yard Cl erk/Chauffeur at MacM Il an Yard at the
time of his discharge. The material before the Arbitrator

di scl oses that M. Marshall's responsibilities included

pur chasi ng gasoline for the crew bus which he was assigned to
drive. This he did, in part, at a gas bar at Jane Street and

H ghway 7, not far from MacM Il an Yard. On a nunber of occasions
he was observed also filling one or two enpty gas contai ners,
whi ch he charged to the same purchase, and subsequently
transferred to the trunk of his car during the course of his

ni ght shift. A report of these actions caused the Conpany to
investigate the credit card receipts returned by M. Marshal
over a two-nonth period. That exercise also disclosed sone
twenty-one i nstances during the two-nonth period in which the
gri evor had purchased cigarettes and confectionery itenms which
were shown as "m scel | aneous"” on the credit card receipt slip.
M. Marshall denied any fraudul ent m sappropriation by the use
of the Conpany's credit card when he was first confronted by an
i nvestigating police officer. He also denied it when questi oned
further by his supervisor, and on two further occasions during
the course of the Conpany's disciplinary investigation. It was
only after his discharge that M. Marshall finally admtted his
wrongdoi ng and expressed renorse for what he had done.

It is well established that absent conpelling mtigating
circunstances theft is anong the nost serious of disciplinary

i nfractions, for which the presunptive penalty is discharge.
VWhere it can be shown that an enployee's act of theft was a
compul sive and isol ated gesture out of character with an

ot herwi se trustworthy record of service, there may be a basis
upon which an arbitrator m ght reduce the penalty.

M. Marshall is fifty-seven years old. His age, and the |l ength
of his service, which is twenty-seven years, would weigh in
mtigation of the penalty in his case. Unfortunately, there are
aggravating factors in the evidence which go against nitigation.
The evidence before the Arbitrator reveals a deliberate,

sustai ned pattern of petty theft over a considerable period of
time by M. Mrshall through the m suse of the Conmpany credit
card entrusted to him That pattern, coupled with his repeated
deni als and continued attenpts to deceive his enployer, up to
the point of his discharge, raise serious questions about the
viability of a continued enploynent rel ationship based on trust.
That is doubly true where, as in this case, the grievor's

enpl oynment invol ves the unsupervised use of a Conpany credit
card, and the regul ar expenditure of Conpany funds.

Regrettably, the Arbitrator is conpelled to agree with the
Conpany that the facts of the case at hand are strikingly
simlar to those disclosed in CROA 1474 and 1788, where a credit
card fraud was found to justify the discharge of simlarly
situated enpl oyees. Moreover, in |ight of the repeated nature of
the offenses, it is difficult to escape the conclusion that

di scharge is appropriate, notwi thstanding the grievor's |ong
service. (See CROA 2343.) On the whole, the Arbitrator can find
no conpelling basis that would justify the reduction of the
penal ty assessed by the Conpany.



For the foregoing reasons the grievance nust be di sm ssed.

May 14, 1993
M CHEL G. Pl CHER
ARBI TRATOR
/ CROA 2365




