CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2366

Heard at Montreal, Wednesday, 12 May 1993

concer ni ng

CANPAR

and

TRANSPORTATI ON COVMUNI CATI ONS UNI ON

EX PARTE

Dl SPUTE:

Enmpl oyee Jerry Thomas was terni nated on Septenber 29th, 1992 for
his all eged unauthorized | eave of absence on Septenber 21st and
22nd, 1992. As well, he received fifteen (15) denerits for being
| ate on August 26th, 1992.

UNI ON' S STATEMENT OF | SSUE

There was sone considerable confusion with respect to the
hol i days and precisely when M. Thonmas was to return to work. He
reported for work on Wednesday, Septenber 23rd having been on
holiday in Nova Scoti a.

Wth respect to the |ateness, M. Thomas was two mnutes |ate on
the day in question. M. Thomas called in to work on the day in
guestion and expl ained he was still feeling the effects of the
illness he had the day before.

The Union and M. Thomas assert that the discipline and

di scharge are unjust; that M. Thomas is being singled out and
treated differently from ot her enpl oyees.

The Union relies upon article 6 and any other relevant article
of the collective agreenent on the fact that the Enployer give
M. Thomas the opportunity to return to work by Septenber 25th,
1992.

M. Thomas is seeking reinstatenent with full seniority and ful
conpensati on or such other renedy as nay be appropriate.

FOR THE UNI ON

(SGD.) J. CRABB

EXECUTI VE VI CE- PRESI DENT

There appeared on behal f of the Conpany:

M D. Failes - Counsel, Toronto
P. D. MaclLeod - Director of Term nal, Toronto
J. Col eman - Regional Manager, M ssissauga

R. Nowl an - Delivery Supervisor, M ssissauga
And on behal f of the Union:
M Church - Counsel, Toronto

J. J. Boyce - National Vice-President, Otawa
J. Marr - Vice-President, Saint John
J. Thomas - Gievor



AWARD OF THE ARBI TRATOR

The material before the Arbitrator establishes that the
attendance record of M. Thomas has been problematic for a
nunber of years. Between July of 1985 and the cul m nating

i ncident, he was disciplined some ten tines for being absent
fromwork without calling to give any explanation. The degree of
di sci pli ne assessed agai nst himranged fromwitten warnings to
the assessnent of denerits. In May of 1992 he was assessed
twenty-five denerits for being absent without authorization for
t hree days.

A second aspect of the grievor's attendance record is his weak
performance in respect of |ateness. He was disciplined for that
infraction on five separate occasi ons between July of 1989 and
August of 1992, the final occasion involving the assessnent of
fifteen denerits, which is part of the instant grievance.

The evidence reveals that M. Thomas took his annual vacation,
pl us an additional week of |eave w thout pay between August 31
and Septenber 21, 1992. It appears that M. Thomas believed that
he was entitled to return after September 21, by reason of the
fact that the Conpany had agreed to give himan additional day
in lieu of the Labour Day Holiday. The Conpany's position,
however, is that it was agreed with the grievor that he would
have his five days of |eave without pay reduced to four, and
woul d report to work on the norning of Septenber 21, 1992. In
fact the grievor did not report until Septenber 23rd. He admits
that he was absent without notice or excuse on Septenber 22nd,
but asserts that he believed that he was entitled to be away on
t he 21st.

The Conpany's reaction is understandable. In Iight of the
grievor's apparent inability or unwi llingness to give proper
notification of his absences, as reflected in his prior record,
it treated the events of Septenmber 21 and 22 as a cul m nating

i ncident. The grievor was interviewed, held out of service for
two weeks and subsequently di scharged.

As a prelimnary argunent, Counsel for the Union subnits that
M. Thomas was subjected to double jeopardy. He maintains that
the fact that the grievor was suspended for two weeks at the
concl usion of the disciplinary interview held on Septenber 24,
1992 should be viewed as constituting the full and fina

di sci pline against the grievor for the events of August and

Sept enber of 1992. The Arbitrator cannot agree. While it is true
that the notation on the record made by the grievor's supervisor
is expressed in terns of a suspension, there is little doubt
that the substance of what occurred is that, in keeping with
conmon practice, M. Thomas was held out of service pending a
final determ nation of his case. Indeed, on September 29, 1992,
well within the two week period, he was advised of his discharge
by letter. While the Arbitrator agrees in principle that an

enpl oyee cannot be subject to double jeopardy, the facts at hand
do not disclose the assessnent of two separate penalties for the
same infraction.



Upon a review of the entirety of the evidence, the Arbitrator is
satisfied that there are sone nitigating factors to consider
First anong themis the grievor's alnost nine years of service
at the tinme of his discharge. Over the course of those years,
while he did have attendance problens, there were substantia
peri ods during which his performance inproved in that regard. As
Counsel for the Union notes, although he had a high accurul ati on
of denerits in 1986, he returned to a discipline free record in
early 1991. Lastly, it is not disputed that the grievor was

advi sed that his disciplinary record stood at thirty-five
demerits prior to the incident of August 26, 1992. The issue
then becones whether the two incidents which are the subject of
this grievance justified placing M. Thonmas in a di sm ssable
posi tion.

In the Arbitrator's view, as noted above, the Conpany's decision
to treat the final absence without notice or explanation as a
culmnating incident is not surprising. Despite repeated
war ni ngs and denerits, M. Thormas seened to fail to appreciate
the critical inportance of advising his enployer when he will

not be at work. Notw thstanding that perception, however, the
Arbitrator is not persuaded that a measure short of discharge,
whi ch protects the interests the Conpany while giving the
grievor a last chance, is not appropriate in the circunstances.
M. Thomas has been without enploynent to close to a year. A
suspensi on of that duration, coupled with his reinstatenent,

Wi t hout conpensation, and on strict conditions with respect to
his future attendance should, | think, serve to convey to him

t he inportance of correcting his behaviour

For the foregoing reasons the grievor is reinstated into his
enpl oynment, wi thout conpensation or benefits, and w thout | oss
of seniority, with his disciplinary record to stand at fifty
denerits. M. Thomas' reinstatenent is conditional upon his

mai ntai ning a |l evel of absenteeismand | ateness which is no
greater than the average for the enployees in his ternmnal, for
a period of not less than two years, calculated in consecutive
periods of three nonths. If during any period of three
consecutive nonths he should fall below the average, the Conpany
shall be entitled to treat his reinstatenment as forfeit.

Addi tionally, should he, on any occasion in the tw year period,
fail to call the enployer in advance, within a reasonabl e period
of tinme, to advise that he will be absent on any given work day,
his reinstatenent may |ikewi se be treated as forfeit.



| retain jurisdiction in the event of any dispute between the
parties with respect to the interpretation or inplenmentation of
this award or of conpliance with its conditions.

May 14, 1993
M CHEL G Pl CHER
ARBI TRATOR




