CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2370

Heard at Montreal, Thursday, 13 May 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
Dl SPUTE:

The alleged violation of Articles 4.1, 4.2(a) and 4.13 of

Col l ective Agreenment No. 2. [VIA-781-92]

JO NT STATEMENT OF | SSUE

On January 19, 1992, the Corporation posted a regional Genera
Bid in VIA Quebec. On that bulletin, jobs 4, 5, 6 and 7 were
posted showi ng 161. 68 hours average in a basic four-week period.
The Brotherhood contends that enployees nmay not be worked in
excess of 160 hours in a four-week period or 320 hours in an

ei ght -week peri od.

The Brotherhood believes that Articles 4.1 and 4.2(a) refer to a
basi ¢ four-week period and that 160 hours is the maxi mum nunber
of hours allowable for any Operation of Run Statenent.

The Corporation denies any violation of Collective Agreenent No.
2.

The Corporation believes that the Agreenent refers to an
"average" of 160 hours not a maximum of 160 hours in a four-week
period. The Corporation believes this matter is res judicata due
to the wit of evocation issued by the Honourable M. Justice J.
Fraser Martin to CROA 1334, dated Cctober 2, 1985.

FOR THE BROTHERHOCQOD: FOR THE CORPORATI ON

(SG.) T. N. STOL (SGD.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR

RELATI ONS

There appeared on behalf of the Corporation:

C. Roul eau - Senior Oficer, Labour Rel ations,
Mont r ea

C. Poll ock - Senior Oficer, Labour Rel ations,

Mont r ea

D. S. Fisher
Rel ati ons, Montreal
J. R Kish

Mont r ea

And on behal f of the Brotherhood:

T. N Stol - National Vice-President, Otawa

Seni or Negotiator & Advisor, Labour

Seni or Advi sor, Labour Rel ations,



AWARD OF THE ARBI TRATOR

Upon a review of the material filed, the Arbitrator is satisfied
that the substance of the grievance in the instant case is
identical to that considered by this Ofice in CROA 1334. At

i ssue in that case was whether the Corporation could schedul e
any enployee to work in excess of 160 hours in a given four week
period. In the case at hand the sane issue arises, as reflected
in the second paragraph of the Joint Statenment of |ssue. The
fact that the Brotherhood further disputes the right of the
Corporation to schedul e enpl oyees in excess of 320 hours in an
ei ght week period is not, in nmy view, materially different. The
decision of this Ofice in CROA 1334 was overturned on judicia
revi ew by the Quebec Superior Court. In the Court's decision
dated COctober 2, 1985 Martin J. considered the | anguage of
article 4.1 which reads as foll ows:

4.1 The principle of the 40-hour week is recognized and an
average of 160 hours in assigned service shall constitute a
basi c four-week period.

The | earned judge determ ned that the word "average" appearing
in the above | anguage neans an average and not a maxi mum Wil e
in the instant case the Brotherhood further pleads article 4.2,
whi ch provides for averaging in accordance with a fornula which
guar antees 320 hours over an 8-week period. In the Arbitrator's
view there is no difference in substance between the provisions
of article 4.2 and those of article 4.1, insofar as they both
speak in terns of an average nunber of hours for the purposes of
constituting a basic salary for the tinme periods involved. |
nmust, therefore, find that the Brotherhood' s contention with
respect to article 4.2 of the collective agreenent is fully
answered by the decision of the Quebec Superior Court, and that
the issue is res judicata.



Even if the Arbitrator were satisfied that the decision of the
Court was not determinative, the outcone would be the sane. In
my view the | anguage of articles 4.1 and 4.2 of the collective
agreenment would not allow the interpretation advanced by the
Brot herhood. It would, as the Corporation's representative
suggests, be mathenmatically inpossible to achieve an "average"
of 160 hours unless, on occasion, enployees were required to
work in excess of that nunber, to conpensate for those occasions
where they are called upon to work [ ess than 160 hours. Wth
respect, | cannot accept the subm ssion of the Brotherhood that
the collective agreement reflects an understandi ng that

enpl oyees can only be called upon to work in excess of 160 hours
in circunstances which are unforeseen or beyond the
Corporation's control

The position of the Brotherhood is tantanobunt to an assertion
that the Corporation has surrendered its right to schedul e
overtinme. The right to occasionally schedule overtine is a
normal incident of management's prerogatives in any industria
setting. While it can, of course, be constrained or linmted by
the | anguage of a collective agreement, it generally requires

cl ear and unequi vocal |anguage in the text of an agreenment for a
board of arbitration to conclude that the parties have so

i ntended. (See Sealy (Western) Ltd. (1985), 20 LAC (3d) 45
(Wakeling); Bridge & Tank Co. of Canada Ltd. (Hamilton Bridge Division)
(1976), 11 LAC (2d) 301 (O shea); Stauffer Chemi cal Co. of
Canada Ltd. (1960), 20 LAC 413 (Weatherill).)

As part of its submission the Brotherhood suggests that where
the Corporation schedul es an operation of runs statenent which
exceeds 320 hours in an 8-week period it could run afoul of
article 4.13 of the collective agreenent, which provides that
enpl oyees are to be allowed a nm ni nrum of ei ght cal endar days

| ayover at their hone term nal for each designated 4-week
period. In the Arbitrator's view, the answer to that concern is
that the collective agreenent guarantees that protection to

enpl oyees. The scheduling of work nust be done in such a fashion
as to respect the obligations of the Corporation and the rights
of the enployees under article 4.13 of the agreement. In the
result, that article may well operate as a constraint on the

di scretion of the Corporation in scheduling the working hours
and days of enpl oyees.



For all of the foregoing reasons the grievance nust be
di sm ssed.

May 14, 1993

M CHEL G PI CHER
ARBI TRATOR



