CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2387

Heard at Montreal, Tuesday, 14 Septenber 1993

concerni ng

CANADI AN NATI ONAL RAI LWAY COVPANY

and

BROTHERHOOD OF LOCOMOTI VE ENG NEERS

DI SPUTE:

Appeal the dism ssal of Loconotive Engineer S.M MCart hy,
Toronto. JO NT

STATEMENT OF | SSUE:

On 29 Cctober 1992, Loconotive Engi neer McCarthy was enpl oyed
on

Train 903 operating between Whitby and Burlington over the GO

Ki ngst on aand QOakvill e Subdivisions. The Conpany all eges that
whi | e

Loconotive Engi neer McCarthy was controlling the operation of
Train

903 from cab car 219, his novenent passed Signal 303T1,
| ocat ed at

M | eage 30.4 on the Oakville Subdivision, while the signal was

di splaying a stop indication.
Foll owi ng an investigation of the matter, Loconotive Engi neer

McCarthy was dismissed for violation of Rule 429 of the
Canadi an

Rail Operating Rules and failure to properly perform the
duties of a

| oconotive engi neer on 29 Cct ober 1992.

The Br ot her hood cont ends t hat t he Conpany has not
subst anti ated t hat

a violation of the Rules has occurred and seeks in resolution
t hat

the discipline should be removed from |oconotive Engineer
McCart hy's

record and that he be conpensated for all nonetary | osses.



The Conpany disagrees with the Brotherhood's contentions and
has
declined the Brotherhood's request.

FOR THE BROTHERHOOD: FOR THE COMPANY:

(SGD.) C. HAM LTON (SGD.) P. R BATEMAN

GENERAL CHAI RVAN for: VICE- PRESI DENT, GREAT LAKES
REGI ON

There appeared on behal f of the Conpany:

R Bateman - Labour Relations Officer,
Toronto

A. E. Heft - Manager, Labour Rel ations,
Toronto

T. J. O Shell - Supervisor, S&C Control Centre,
Toronto

D. Anderson - Manager, Train Service,
Ham | t on

D. Watts - Senior Transportation Engi neer, Montreal

V. J. Vena - Coordi nator Transportation,
Mont r eal

And on behal f of the Brotherhood:

C. Ham | ton - General Chairman, Kingston

D. Corefield - Local Chairman, Toronto

S. McCart hy - Grievor



AWARD OF THE ARBI TRATOR

On a careful review of the material before ne, | am satisfied
t hat

t he Conpany has discharged the onus of establishing, on the
bal ance

of probabilities, that Loconotive Engineer DMCarthy did
viol ate Rul e

429 of the CROR, and that the GO train nmovenent which he was
operating passed signal 303T1 at mleage 30.4 on the Qakville

Subdi vi si on when that signal indicated a stop. At the tinme of
t he

incident in question the grievor was operating the novenent in
a

westward direction, toward Burlington from Appleby Station,
from cab

car 219 which was at the westerly end of the GO train then
bei ng

oper at ed.

VWile there is some dispute between the parties with respect
;?néhgf the incident, for all purposes material to this award
Lé g?gted that at or about 0730 on the norning of October 29,
3ﬁ22Rail Traffic Control Centre received a nonitor indication
Eﬂzttrack i medi ately west of signal 303T1 was occupied. As
érgnal was di splaying a stop indication, concern arose as the

whet her the grievor's train had been engaged in a violation of
CROR
Rul e 429. That concern was conmunicated to the transportation

departnment at GO Operations. Consequently, at approxinmately
0910,

following the grievor's tour of duty, he was approached by M.
C L.

Grant, Manager of Train/Engine Service. M. Gant then asked
M .

McCarthy, as well as his co-engineer M. Rowntree, whether
"anyt hi ng

untoward” had occurred during their shift. According to M.
G ant

t he enployees responded "that nothing unusual had happened.”
When

the manager went on to explain to M. MCarthy and M.
Rownt r ee t hat

there were indications that their train had passed a stop at
si gnal



303T1 they again responded that nothing unusual had happened.

According to M. Gant's account, M. MCarthy sinply stated
t hat he

had brought GO 903 to a stop east of the signal, had awaited
t he

cl earance of GO 956 and had then proceeded, having received a

perm ssive signal.



The unchal | enged evidence clearly establishes that matters had
not

been so uneventful as M. MCarthy first indicated. A
subsequent

check of the event recorder data fromthe grievor's novenent
reveal ed that shortly before the time at which the irregul ar
occupancy signal was received in the RTC M. MCarthy's train
had

been travelling westward at 65 mles per hour, and that he
t hen

engaged the train in a full emergency braking. His train
travel | ed

in excess of 1,600 feet while in emergency, before comng to a
st op.

By the Conpany's calculations the train would have travelled
past

the stop signal before conmng to a conplete stop. The evidence
of

the event recorder, which in this respect is unchallenged,
i ndi cat es

that some five mnutes elapsed while the train was still,
foll ow ng

which M. MCarthy backed it a distance estimted at 42 feet.

The Brot herhood chal |l enges the accuracy of certain information
derived fromthe event recorder, and the times ascribed by the

Conmpany to the various novenents of the grievor's train. It
al so

adduced evidence of other incidents with a view to raising
guestions

about the reliability of the signaling system at and around
t he

| ocation of the incident. It submts that the account given by
M.

McCarthy is correct, and suggests that the track occupancy
si gnal

received by the Rail Traffic Controllers is the result of an
unexpl ai ned mal functi on.



The Arbitrator is not persuaded by the argunents of the
Br ot her hood

when regard is had to the overall plausibility of the account
of

events rendered by M. MCarthy. Two aspects of the evidence,
one of

whi ch is unchal |l enged, stand out in this regard. Firstly, when
M .

McCarthy was approached by M. Gant and was asked whether
anyt hi ng

unusual had happened on the approach to Burlington, the
response

provided was such as to suggest that there was nothing
unusual , and

that all operations had gone according to normal expectations.
The

Arbitrator finds it extrenmely difficult to square that answer
with

t he uncontroverted evidence that in fact M. MCarthy nade a
ful

energency brake application, wth his train remining in
enmer gency

for nearly one-third of a mle before comng to a stop at the

preci se | ocation which was the subject of M. Grant's inquiry.
#ind it difficult to understand how so dramatic an event would
gﬁygped M. MCarthy's mnd or that he would have classified
Léiﬁg “not hi ng unusual ".

A second aspect of the evidence which goes to the credibility
of the

account of events rendered by M. MCarthy is the apparent
failure

of the grievor to successfully broadcast an energency call
over the

radio when he nmde the enmergency brake application, as
required by

CROR rule 102. In addition to broadcasting the emergency, he
was

required by the rule to advise the RTC of the identity and
| ocati on

of his train. This was not done. The Arbitrator finds highly

i npl ausible M. MCarthy's suggestion that he mght have
pressed the

wrong button on his radio equipnment, or mnissed the button
al t oget her

in the heat of the noment. At a mninmum it is not
unreasonable to

expect that once the novenment had stopped the crew would have
sought



confirmation from the Rail Traffic Controller that he or she
had

received the energency broadcast, and await instructions.
That ,

however, did not occur.



At the hearing no conpelling explanation was offered for
ei ther the

failure to establish radio contact with the Rail Traffic
Controller
during or imediately following the application of the
ener gency

brakes or, perhaps nmore incredibly, to relate that event to
M.

Grant when he made specific inquiries as whether anything
unusual

had occurred.

The "technical" evidence before the Arbitrator, including the
dat a

from the event recorder, raises a conpelling inference that
t he

grievor's train did in fact travel west of signal 303T1
contrary to

CROR 429. The statements made to Conpany officials by the
gri evor

are, in ny opinion, nore evasive than informative and only
rei nforce
the inference to be drawn fromthe data. On the whole, | am

satisfied that the grievor did violate the rule, as alleged.

The evidence before the Arbitrator establishes that M.
McCart hy was

the subject of a previous cardinal rules violation, which
resul ted

in discipline being assessed against him That aggravating
factor is

not counterbal anced by other mitigating factors such as |ong
service

or an otherwise positive work record. Mor eover, t he
rehabilitative

effect of a reduced penalty is obviously questionable in an
enpl oyee

who has been less than forthcomng with respect to the facts
of the

incident giving rise to his discipline. For these reasons the

Arbitrator is satisfied that this is not a case for the
substitution
of penalty.

For the foregoing reasons the grievance is dism ssed.
17 Septenber 1993 (sgd.) MCHEL G PICHER
ARBI TRATOR



