CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2391

Heard at Montreal, Wdnesday, 15 Septenber 1993

concerni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT ANDGENERAL WORKERS

Dl SPUTE:
The discipline assessed to M. H. Henry.

JOI NT STATEMENT OF | SSUE

Following an investigation held on August 28, 1992, the
grievor was

assessed with 30 denerit marks and three (3) days held out of

service to count as suspension for insubordinate conduct and
use of
abusi ve | anguage towards a supervi sor.

The Brotherhood believes that in that the grievor was acting
as a

Local Chairperson when he met with his supervisors, he is not
to be

hel d responsi ble for his actions.

The Corporation mintains that the grievor's behaviour
war r ant ed
discipline as M. Henry is an enployee of the Corporation and

although he is an elected representative of the bargaining
unit, he

remai ns subj ect to the legitimate directions of hi s
supervi sor,

regarding his job as a Senior Service Attendant.



FOR THE BROTHERHOOD: FOR THE CORPORATI ON:

(SGD.) T. N. STOL C. C. MJUGGERI DGE

NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behal f of the Corporation:

C. Roul eau - Senior Labour Rel ations
Oficer,

Mont r eal

C. Poll ock - Senior Labour Rel ations
Oficer,

Mont r eal

J. R Kish - Seni or Advisor, Labour
Rel ati ons,

Mont r eal

R. DeWl fe - Manger, On-Train Services,
Toronto

And on behal f of the Brotherhood:

M Lesperance - Representative, Toronto

T. N Stol - National Vice-President, Otawa
H Henry - Giievor



AWARD OF THE ARBI TRATOR

Upon a review of the evidence the Arbitrator is satisfied that
fgﬁguage used by M. Henry was abusive and insubordinate in
Erfcunstances. By the grievor's own account, while the initial
8?r%is conversation with managers Mark Watson and Ron DeWl fe

concerned union matters with which he was dealing in his
capacity as

steward, the l|atter part of their discussion was clearly
separ at e,

and concerned his work performance on his tour of duty the day

prior. |t appears that when the supervisors questioned M.
Henry
about several aspects of his perfornmance, as well as the

perf or mance

of anot her enpl oyee, and suggested to him that he should be a
role

nodel , he quickly becane angry and used several "four letter”
wor ds

in his response to them It is also clear that he immediately
| eft

the office in the heat of his anger, notw thstanding M.
DeWol fe's

request that he return and finish the conversation.

In the case at hand the Arbitrator cannot accept the
suggesti on

advanced by the Brotherhood to the effect that a degree of
| ati tude

should be allowed by reason of the grievor's union office.
VWhile it

is true that special standards and all owances may apply to
conmuni cations between nmanagenent and wunion officers in
respect of

coll ective bargaining matters, the exchange giving rise to
this

grievance does not fall wthin that category. By his own
candi d

adm ssion, M. Henry acknow edges that he did not consider the

guestions about his own performance to be in any way related
to the
uni on matters which had previously been discussed.



The issue then becones the appropriate measure of penalty. In
t he

Arbitrator's view, in light of all of the circunstances,
i ncl udi ng

M. Henry's length of service and the fact that the grievor
had a

clear record for sone five years previous, the assessnent of
thirty

denerits coupled with a three day suspension is excessive. |
am

satisfied that a one day suspension would, in the
ci rcumst ances,

have sufficed to convey to the grievor the need to refrain
from

abusi ve | anguage in any dealings with his supervisors in his
capacity as an enployee. For the foregoing reasons the
Arbi trator

directs that the thirty denmerits be removed from M. Henry's
record,

and that he be conpensated for wages and benefits lost in
respect of

two of the three days for which he was suspended.

Sept enber 17, 1993 (sgd.) M CHEL G Pl CHER
ARBI TRATOR



