CANADI AN RAI LWAY

OFFI CE OF ARBI TRATI ON

CASE NO. 2392

Heard at Montreal, Wdnesday, 15 Septenber 1993

concerni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
EX PARTE

DI SPUTE:

An alleged violation of article 16.2 of collective agreenent
no. 2

on behalf of M. R Schipper and ASC s at W nni peg.

BROTHERHOOD' S STATEMENT OF | SSUE

On February 3, 1992, M. R Schipper and other ASC s were
cal l ed at

their homes and a brief test was admnistered to determ ne
their

| evel of French | anguage proficiency.

The Union contends that M. Schipper and the other ASC s were

subject to the direction and control of the Corporation during
t he

t est and, t herefore, should have been conpensated in
accordance with

the minimum as set out in article 16.2 of collective agreenment
no.

2.

The Corporation contends that M. Schipper and the other ASC s
wer e

properly conpensated and there has been no violation of the
coll ective agreenent. The Corporation argues that t he
schedul i ng of

the test was at the enployee's discretion and that M.
Schi pper and

the other ASC' s were not directed to report for work or for
training. The Corporation declined the grievance at all steps
of the

gri evance procedure.



FOR THE BROTHERHOOD:
(SGD.) T. N. STOL
NATI ONAL VI CE- PRESI DENT

There appeared on behal f of the Corporation:

C. Poll ock - Senior Labour Rel ations
Oficer,

Mont r eal

C. Roul eau - Seni or Labour Rel ations
Oficer,

Mont r eal

J. R Kish - Seni or Advisor, Labour
Rel ati ons,

Mont r eal

R. DeWl fe - Manger, On-Train Services,

Toronto
And on behal f of the Brotherhood:
D. O shewski - Regional Vice-President,

W nni peg



AWARD OF THE ARBI TRATOR

In the case at hand the Brotherhood has not referred the
Arbi trator

to any provision of the collective agreenent which speaks
directly

to the conpensation of enpl oyees who respond to the
Cor poration's

request to take a test by telephone at their hones. The
Br ot her hood

seeks to rely on article 16 of the collective agreenent in
support

of its claim for four hours' termnal duty wages for M.
Schi pper

for the 10 to 15 mnutes which he spent taking the French
| anguage

test by telephone. Article 16 provides, in part, as follows:

16.1 A training bulletin will be posted for a 15-day
period in
January of each year inviting applications from enpl oyees

desiring to qualify for positions <covered by this
Agr eenent .

Sel ections from applicants will be based on seniority,
fitness

and ability, and those selected wll be required to
under go

practical tests, wite any rules and/or exaninations
required.

16.2 (a) Assi gned enmpl oyees directed to
under go

training during |ayover days shall be paid for actual
hour s

spent in training at the pro rata rate of their assigned

classification with a mnimum of four hours in each
24- hour

period. Such time shall be paid over and above guarantee
and

shall be included in the accurmulation of hours under
article

4.2(b).



It is comon ground that in the case at hand the test which
M .

Schi pper and other enployees, took by telephone from their
homes was

not connected to any training program conducted under the
terms of

article 16 of the collective agreenent. It was, rather, a
means for

t he Corporation to check periodically their French | anguage

pr ofi ci ency for t he pur poses of det erm ni ng their

qual ification for

service as Assistant Service Coordinator. Enployees who hold
t hat

position are required to mke bilingual announcenents and
provi de a

degree of French | anguage service to passengers.

Part of the concern expressed by the Brotherhood stens from
evi dence

whi ch indicates that a nunber of the enployees concerned were
not

given an option as to whether they would be tested at home, by

t el ephone, or by tel ephone while they were at work. In the
circunstances it argues that the enployees were conpelled to
be

avai l able for the Corporation's purposes on their own tinme and
t hat

t hey shoul d, therefore, be conpensat ed.

Prior awards of this O fice have considered circunstances
where it

was found that enpl oyees required to perform certain
activities

outside their normal working schedule, in relation to conpany

busi ness, were entitled to be paid (CROA 122, 310, 311, 436
and
1752). The foregoing cases concerned circunstances such as

enpl oyees

being required to attend, on their own tinme, at medical

exam nati ons. However, not every circunstance involving
of f -duty

activity by an enployee in relation the interests of the
Cor por ation

has been found to be conpensable. In CROA 220 it was found
t hat an

enpl oyee required to report for an investigation in relation
to an

acci dent could not claim wages under the collective agreenent
for

the tinme so spent. Simlarly, in CROA 1752 it was found that
article



16.2 of the instant collective agreement did not apply to tine
spent
by empl oyees in being fitted for uniforms outside their nornal

wor ki ng hours. Additionally, in CROA 1471 the time claimof an

enployee in relation to tine spent speaking wth his
supervi sor on

t he tel ephone when he was called at home to be advised of an
interview which he was to attend during his next regular tour
of

duty was not conpensable. As stated in CROA 310, clainms for
entitlenment to wages nust, inevitably, be questions of fact to
be

determined in relation to the circunstances in any given case.



In the Arbitrator's view the case at hand is nore closely
anal ogous
to the facts in CROA 1752 with respect to enployees being
fitted for
uni forms on their own time, and to those of CROA 220 and 1471

Bearing in mnd that the Brotherhood has the burden of proof
in the

case at hand, it is not clear to the Arbitrator that enployees
could

not have refused to take the telephone call at hone, as
opposed to

at work, if that was their preference. Wile it nmay be that
certain

supervisors did not adequately describe the options, | am
satisfied

that in this case that wuld not be a matter going to
conpensati on,

as there was no conpulsion in fact. Also significant is the
evi dence

adduced by the Corporation which establishes that for a nunber
of

years it has been compn practice to conduct telephone
| anguage

testing of enployees across Canada, by telephone, in their
hones,

from the Montreal headquarters. That practice appears to have

exi sted since 1986, w thout any prior clains being nmade by
enpl oyees

or objection by the Brotherhood. In the circunmstances | am
satisfied

that the practice and the conduct of the parties reflects a
gener al

understanding that the tests 1in question are voluntary,
i nsof ar as

they may be taken at hone, that they may be taken at work and
t hat

if enployees choose to take them at home for their own
conveni ence

they are not to be renmunerated for the tine so spent.

For the foregoing reasons the grievance must be di sm ssed.
Sept enber 17, 1993 (sgd.) MCHEL G PICHER
ARBI TRATOR



