CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2393

Heard at Montreal, Wdnesday, 15 Septenber 1993

concerni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS
EX PARTE

Dl SPUTE:

The reduction of the Maintenance of Earnings guarantee of
spare

enpl oyee M. C. Gauthier, when he was not available during
calling

hours of January 17, 1992.

BROTHERHOOD' S STATEMENT OF | SSUE

On January 17, 1992, M. Gauthier was not available when
called from

t he spareboard for an assignnment on Train 26, January 17 and
Trains

21-24-27 on January 18, 1992. His guarantee was reduced by 22
ours

and 15 mnutes, the OR S. hours of the trip mssed and his
name was

returned to the bottom of the spareboard at mnidnight on
January 17,

1992. On January 18, 1992, M. Gauthier was called for
st and- by duty

of four hours between 0800 and 1200 hours on January 19.

The Brotherhood contends that M. Gauthier should only have
| ost

five hours and 30 m nutes because he was placed back on the
spareboard as of mdnight January 17, 1992 wunder article
7.7(b). The

Brot herhood argues that under no circunstances can M.
Gaut hi er be

penalized for 16 hours and 35 mnutes for January 18, 1992
under

article 7.7(c). The Brotherhood contends either 7.7(b) or
7.7(c)

appl i es, but not both.



The Corporation nmaintains that the reduction from the
grievor's

guarantee was in keeping with the principle of article E of
t he

Speci al agreenment.

FOR THE BROTHERHOOD: FOR THE CORPORATI ON:
(SGD.) T. N. STOL (SGD.) C. C. MJGGERI DGE

NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR
RELATI ONS

There appeared on behal f of the Corporation:

C. Poll ock - Seni or Labour Rel ations
Oficer,

Mont r eal

C. Roul eau - Senior Labour Rel ations
Oficer,

Mont r eal

J. R Kish - Seni or Advisor, Labour
Rel ati ons,

Mont r eal

R. DeWl fe - Manger, On-Train Services,
Toronto

And on behal f of the Brotherhood:
T. N. Stol - National Vice-President, Otawa



AWARD OF THE ARBI TRATOR
Articles 7.7(b) and (c) read as foll ows:

(b) I f enpl oyees cannot be contacted during call hours,
their

names will be placed at the bottom of the spare board as
of

m dni ght that day.

(c) If enployees refuse a call, their nanes will renain
of f

t he spare board, until the earliest tine the enployees who
wer e

assigned to the run would return, at which tine their
names w ||

be placed at the bottom of the spare board in the order
t hey

woul d have arrived.

In the case at hand it is not disputed that the grievor did
pg%yse a call, but rather was unavailable to be contacted
g;[:?%g hours. In the result, the Corporation placed his nane
ggt%Qﬁ]Of t he spareboard as of m dnight on January 17,1992.

In the circunstances the Arbitrator cannot accept the
subm ssi on of

the Brotherhood that in fact the Corporation applied article
7.7(c)

to M. Gaut hi er. That provision speaks solely to the
liabilities of

enpl oyees who refuses a call, and has no application to the
circunstances of M. Gauthier.



The materi al before the Arbitrator discloses that the
Cor por ation

reduced M. Gauthier's nmintenance of earnings incunbency by
22

hours and 15 minutes, being the hours of the trip m ssed upon
hi s

initial call on January 17. The purpose for that action, which
in

the Arbitrator's view is appropriate and in keeping with the
principles of +the Special Agreenent wth respect to the
preservation

of maintenance of earnings protection, bears no relation to
t he

operation of article 7, which governs the right of enployees
to

pl acement on the spareboard. The penalty which an enpl oyee may

suffer if he or she is unavailable for a call, insofar as his
or her
mai nt enance of earnings protection is concerned is an entirely

separate matter fromthe penalty which he or she may suffer in
respect of spareboard placenment for the sanme incident.

Moreover, the material before the Arbitrator reflects an
understanding reached between the Brotherhood and the
Cor por ati on,

apparently in the settlenment of grievance on a different
regi on,

whereby it was agreed that the Corporation was "... prepared
to

adopt the Brotherhood's position that spareboard enployees,
whet her

on nmai ntenance of earnings or formally on ES status, who coul d
not

be contacted pursuant to article 7.7(b) would have their nanes

pl aced at the bottom of the spareboard as at m dnight that
day, in

accordance with the Collective Agreenent." It appears that
t hat

settlement was reached pursuant to a protest by the
Br ot her hood of

the prior practice of the Corporation to apply article 7.7(c)
to a

person in the circunstance of M. Gauthier with respect to his
or

her spareboard pl acenent.



On the whole the Arbitrator cannot see any basis to sustain
t he
grievance. The Corporation did not violate article 7.7 when it

returned M. Gauthier to the spareboard at the tine it did,
nor did

it derogate fromthe ternms of the Special Agreenent governing
t he

protection of maintenance of earnings. For these reasons the
grievance nust be di sm ssed.

Sept enber 17, 1993 (sgd.) MCHEL G PICHER

ARBI TRATOR



