CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2397

Heard at Montreal, Tuesday, 12 October 1993

concer ni ng

VI A RAI L CANADA | NC.

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

Dl SPUTE:

The entitlenment of Ms. J. Havelock to be placed on E. S. status.

JO NT STATEMENT OF | SSUE

Wth the inplementation of the January 15, 1990 service reductions,
the grievor was unable to hold a position and was therefore placed
on Enpl oyment Security.

She subsequently obtai ned a permanent regular part-tine assignnment
on April 24th, 1992, from which she was displaced on July 1st, 1992.
The grievor was unable to displace onto other permanent or part-tine
assi gnments because of her nedical restrictions. She was therefore
laid off with Job Security Benefits.

The Brot herhood contends that the Corporation is estopped from
denyi ng Ms. Havel ock her E.S. status for nedical reasons, after
havi ng al |l owed them since 1990. The Brotherhood further alleges a
violation of Article 7 of the Suppl enental Agreenent, Articles 12,
13 and 27.17 of Collective Agreenents No. 1 and Appendi x 7 of the
Human Ri ghts Act.

It is the Corporation's view that the only reason Ms. Havel ock
cannot work, at this point intinme, is due to her nedica
restrictions. Her seniority is sufficient to allow her to hold
regul ar part-tine assignnments, as well as permanent regularly
assigned positions in Wnnipeg, her home term nal. Consequently, her
inability to hold work is not the result of an Article 8 notice or
the Article J notice of January 1990.

The Corporation denied the grievance and does not believe that any
estoppel has been created regarding Ms. Havel ock. The Corporation
further maintains that the grievor has not |ost her E.S. protection
Shoul d she return to a regularly assigned position and be affected
by an Article 8 or Article J notice in the future, she will once
again be eligible to E.S. protection. The Corporation, with all due
respect, does not believe that the Arbitrator has the jurisdiction
to hear a conplaint concerning a violation of the Canadi an Human

Ri ghts Act.



FOR THE BROTHERHOOD: FOR THE CORPORATI ON

(SGD.) J. D. HUNTER (SGD.) C. C. MJGGERI DGE

for: NATI ONAL VI CE- PRESI DENT DEPARTMENT DI RECTOR, LABOUR RELATI ONS
There appeared on behalf of the Corporation:

C. Poll ock - Senior Oficer, Labour Rel ations,
Mont r ea
C. Roul eau - Senior Oficer, Labour Rel ations,
Mont r ea
J. R Kish - Seni or Advisor, Labour Rel ations,
Mont rea

And on behal f of the Brotherhood:
K. Nayl or - Representative, W nnipeg
T. N. Stol - National Vice-President, Otawa
AWARD OF THE ARBI TRATOR
The instant case rests entirely on the claimof the Brotherhood that
the Corporation is estopped from denying Ms. Havel ock the protection
of enploynent security status. The Brotherhood does not dispute, as
a matter of principle, that an enpl oyee who becones physically
unabl e to perform bargaining unit work can be laid off, whether or
not that enployee has the protection of enploynment security.
In the Arbitrator's view the evidence does not disclose the grounds
for the application of the doctrine of estoppel. At nobst, it would
i ndicate that the Corporation exercised a degree of forbearance in
the assignnent of Ms. Havel ock, by reason of her physica
disabilities, for a period of sone two years. There was, however, no
express or inplied undertaking on the part of the Corporation that
the rules which apply to all enpl oyees would not eventually be
brought to bear in her case. The forbearance of an enployer to
exercise its strict rights under a collective agreenent in the case
of an enpl oyee deserving of a certain degree of conpassion does not,
of itself, give rise to an estoppel. If it were otherw se, there
m ght be little roomfor conpassion in the workpl ace.
In the result, the Arbitrator can find no violation of the
col l ective agreenent or of the supplenentary agreenent governing the
grievor's enploynent security protection. The issue of the Canadi an
Human Ri ghts Act was not addressed by the Brotherhood at the
hearing, either verbally or within its brief, and it is therefore
not necessary to deal with it. If it were necessary to so find,
woul d conclude that the application of the supplenental agreenent in
the case at hand was not a violation of the Canadi an Human Ri ghts
Act, to the extent that being reasonably fit for service within the
bargai ning unit constitutes a bona fide occupational requirement. It
may be further be noted that the Brotherhood did not seek to
negoti ate any particular job accommpdati on under the framework of
article 15 of the collective agreement, a possibility raised in
correspondence by the Corporation
For the foregoing reasons the grievance nust be di sm ssed.
15 October 1993 (sgd.) MCHEL G PICHER

ARBI TRATOR



