CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2401

Heard at Montreal, Wednesday, 13 October 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

CANADI AN COUNCI L OF RAI LWAY OPERATI NG UNI ONS [ UNI TED TRANSPORTATI ON
UNI ON - CANADA]

Dl SPUTE:

Appeal of the dismssal of Trainperson E.R Ross effective 12
Novenmber 1992 for failure to protect service in accordance with the
provi si ons of Clause 15, Paragraph 8, Sub-paragraphs (a) and (b) of
t he Conductor Only Agreenent.

JO NT STATEMENT OF | SSUE

On 27 Cctober 1992, the Crew Managenment Centre sent a registered
letter to M. Ross advising himthere was work offering as a

Trai nperson in Halifax, N.S., and that he was required to report.
M. Ross failed to report for work within the 15 day tine limt
provi ded by Cl ause 15, Paragraph 8, Sub-paragraph (b) of the
Conductor Only Agreenent and his services were dispensed with
effective 12 Novenber 1993 [sic].

The Union contends that M. Ross conplied with the provisions of

Cl ause 15, Paragraph 8, Sub-paragraph (b), that he reported within
the 15 day period and personally delivered a letter to explain his
unavail ability.

The Union requests that M. Ross be reinstated with ful

conpensation for all |oss of earnings and benefits.

The Conpany di sagrees with the Union's contentions.

FOR THE UNI ON: FOR THE COMPANY

(SGD.) R LEBEL (SGD.) W D. AGNEW

GENERAL CHAI RVAN for: VI CE-PRESI DENT, ATLANTIC REG ON
There appeared on behal f of the Conpany:

W D. Agnew - Manager, Labour Rel ati ons, Moncton
B. O Steeves - Transportation O ficer, Mncton

D. L. Brodie - System Labour Rel ations Oficer,
Mont r ea

And on behal f of the Union:
R. Lebel - General Chairperson, Quebec



AWARD OF THE ARBI TRATOR

The facts giving rise to the dispute are agreed. On Cctober 27,

1992, the grievor was sent a registered |etter advising that he nust
report for duty within fifteen days, nanely Novenber 11, 1992. M.
Ross was then an enpl oyee on the furlough board at Halifax and was
being called for service on the spareboard. It appears that M. Ross
was in fact living in Sydney at the relevant tinme. On Novenber 9,
1992 the grievor called the Crew Managenent Centre and placed his
nane upon the spareboard as avail able for work. As the Conpany had
been unable to | ocate him whether by way of a mailing address or a
t el ephone nunber, he was then asked by the crew clerk whether he had
a tel ephone at which he could be reached. He gave a response

i ndicating that he was in the process of obtaining a tel ephone, and
that he would call in periodically to detern ne where he stood on
the board. In fact M. Ross did not call the Crew Managenent Centre
again until Novenber 13, 1992. In that call he initially indicated
that he would respond to a call for 13:00 that day at the Halifax
Ocean Term nal. However, he called back a few mnutes later and told
the crew clerk he would be unavail abl e due to an appointnent in the
afternoon. When the crew di spatcher advised himthat his failure to
respond to the call would be highly disruptive, M. Ross instructed
himto book himoff sick

There is much in the material before the Arbitrator to suggest that
the conduct of M. Ross, over a substantial period, was arguably in
violation of a nunber of his obligations under the collective
agreenent with respect to keeping the Conpany aware of his current
address and whereabouts, failing to be available for duty when
called and, on at |east one occasion, failing to appear at a

di sciplinary investigation. However, the Conpany did not to choose
to discipline M. Ross. Rather, it fornmed the opinion that,
following the call of Ocotber 27, 1992, he had failed to report in
accordance with the provisions of clauses 15.1(8)(a) and (b) of the
Menor andum of Agreenent between the Conpany and the Uni on governing
conductor only operations. On that basis it took the position that
M. Ross' failure to report within 15 days resulted in the forfeit
of his seniority, and that his services were terminated. The

provi sions of the clauses are as foll ows:

15.1(8) (a) VWhen in accordance with the provisions
of this Menorandum of Agreenent, enployees on the furl ough board are
required to fill a permanent or tenporary position or vacancy or any
tenporary assignnent advertised at the termnal for which no
applications have been received, they will be afforded 72 hours
notice to report for such.

NOTE: for the purposes of this agreenent, when it is necessary to

i ncrease the nunber of enployees on the spare board, and enpl oyees
on the furlough board are required to go to the spare board, their
position on the spare board will be deenmed to be a tenporary

assi gnment .



15. 1(8) (b) Enpl oyees failing to report at the
expiration of 72 hours will, thereafter, no | onger be entitled to
the guarantee. At the expiration of 15 days fromthe date call ed,
such enployees will forfeit all seniority rights and their services
will be dispensed with unless able to give a satisfactory reason, in
writing, to account for their failure to report.

The narrow i ssue to be decided is whether M. Ross failed "to
report" before the expiration of 15 days, within the neaning of
clause 15.(8)(b) of the Menorandum of Agreenent.

Cl ause 15 of the Menorandum of Agreenment concerns the operation of
furl ough boards. Paragraph 8 of clause 15 appears under the

sub- headi ng "Protecting Service at the Hone Station.” It may be

not ed that sub-paragraph 11 bears the heading "Protecting Service on
the Seniority District". A nunber of expressions are used within the
terms of clause 15 to describe the obligations of enpl oyees. As

not ed above, paragraph 8(b) of clause 15 speaks of the obligation of
an enpl oyee on the furlough board who is required to fill a

per manent or tenporary position or vacancy, including a spare board
assignment, "to report” within the time linmts described. Paragraphs
10(a) and (b) speak of the obligation of an enployee on a furl ough
board in respect of available work as a qualified |oconpotive

engi neer or yardmaster, respectively. Paragrpah 10(a) reads as
fol |l ows:

(10) Enmpl oyees on the furlough board will not be exenpted from
the ternms and conditions governing their status as a qualified

| oconpti ve engi neer or yardmaster except that:

10 (a) They will not be required to accept calls for work, on a
tour of duty basis, as a | oconotive engineer pursuant to paragraph
66. 15 of article 66 of agreenent 4.16 except in accordance with such
| ocal arrangenents as established pursuant to paragraph (9) hereof.
In the event such enployee fails to respond, his or her guarantee
will be reduced by 1/20th (i.e., the anpunt set out in sub-paragraph
(2)(b) of this clause 15).

The foregoing provision appears to speak to the obligation of an
enpl oyee "to respond” to a specific call for work, in the specia

ci rcunst ances descri bed, and the consequences which flow from
failing to respond. The expression "to respond" al so appears in

par agraph 11 of clause 15 where the foll ow ng provisions are found:

(11) When their services are required el sewhere on the
consolidated seniority district, enployees on the furlough board
will be required to respond in accordance with the follow ng

condi ti ons:



(c) When it is necessary to utilize enployees on the furl ough board
to protect service el sewhere, enployees will be obtained fromthe
closest termnal (by rail) to the point of shortage where there are
enpl oyees occupyi ng positions on the furl ough board.

(d) The junior enployee fromsuch closest termnal will be required
to protect such service whether or not he or she is occupying a
position on the furlough board. Enployees failing to report at the
expiration of 7 days will, thereafter, no | onger be entitled to the
guarantee,. At the expiration of 15 days fromthe date called, such
enpl oyees will forfeit all seniority rights and their services w |l
be di spensed with unless able to give a satisfactory reason, in
writing, to account for their failure to report.

As can be seen fromthe foregoing, the phrase "to respond" is
utilized in paragraph 11 with reference to the obligation of

enpl oyees on a furlough board to provide services el sewhere on the
consolidated seniority district. Sub-paragraph (d) speaks to the
consequences for enployees who fail "to report"” when called upon to
provi de services at other locations on the seniority district.

The provisions of paragraph 11(d) of clause 15 are remarkably
simlar to those of paragraph 8(b). Both appear to speak to the
obligation of an enployee to nove froma furl ough board to
availability for some other formof service, either in a permanent
or tenmporary position or vacancy or a tenporary assignnent,

i ncludi ng spare board service. In the Arbitrator's viewit is
important to linmt the interpretation of the phrase "to report" as
it appears in paragraph 8(b) to the facts of the case at hand. The
i ssue of what constitutes reporting for the purposes of responding
to call for a permanent position, for exanple, does not arise on the
facts disclosed. For the purposes of the case at hand, the
Arbitrator need only deal with what m ght constitute the obligation
to report for spare board duty. The | anguage of paragraph 8(b)
plainly ties the obligation to report to the call which triggers
both the seventy-two hour and fifteen day periods contained within
the paragraph. In that context, the call cannot easily be
interpreted to nean a call to a specific spare board trip or
assignment. Rather, it must be interpreted as relating to the
obligation to present oneself as available to be placed upon the
spare board, so as to be available for a specific call to work when
when one's turn cones up.



The foregoing interpretation is, noreover, consistent with the
realities of furlough board service. Enployees who are on furl ough
boards may be idle for substantial periods of tine. In this case,
for exanple, there are two furl ough boards at Halifax, each of which
is idle for two weeks at a time, in turn. The fact that enpl oyees on
a furlough board may absent thenselves fromtheir hone for periods
of tinme, in the expectation that they will not be called to work,
expl ains the period of delay allowed within the provisions of clause
15 when furl ough board enpl oyees are called to sone other form of
servi ce.
The facts in the case at hand reveal that M. Ross was not in
Hal i fax when he was called for spare board service on October 27,
1992. He did, however, call the crew dispatcher on Novenber 9, 1992
and placed his name on the spare board, as being available for work.
However, he could not be reached when his turn cane due on Novemnber
11, and declined an assignment when his turn came due again on
November 13.
The concept of reporting as it is understood in paragraph 8(b) of
t he Menorandum of Agreement nust, at a mininmum inply that an
enpl oyee, in good faith, places hinself or herself as available for
service and willing to undertake any ensui ng work assignnent. Wile
unf oreseen circunstances nmay excuse an enpl oyee who has reported
fromthe subsequent failure to protect a specific assignnent, there
can be no excuse for the enployee who purports to report while
har bouring no true intention of protecting any assignnent of work.
In the case at hand the Arbitrator is satisfied that M. Ross
i ntended to mani pul ate the system so as to ensure his continuing
unavail ability for any assignnment, as it appears he had since August
2, 1992. In these circunstances | cannot find that there was a true
"reporting"” within the neani ng of paragraph 8(b) of the Menorandum
of Agreenent. In the result the grievor duly forfeited his seniority
and his enploynent. In coming to that conclusion, the Arbitrator is
satisfied that M. Ross did not provide a satisfactory explanation
for his abandonnment of his enpl oynent obligations.
For these reasons the grievance nust be di sm ssed.
Oct ober 15, 1993 (sgd.) MCHEL G PICHER

ARBI TRATOR



