CANADI AN RAI LWAY OFFI CE OF ARBI TRATI ON

CASE NO. 2403

Heard at Montreal, Wednesday, 13 October 1993

concer ni ng

CANADI AN NATI ONAL RAI LWAY COWPANY

and

CANADI AN BROTHERHOOD OF RAI LWAY, TRANSPORT AND GENERAL WORKERS

EX PARTE

Dl SPUTE:

Cl ai m by the Brotherhood that the Conpany violated Article 28.9 of
Agreenment 5.1 when it abolished four positions at the Fairview

Di esel Shop at Halifax, Nova Scoti a.

EX PARTE STATEMENT OF | SSUE

On February 28, 1989, the Conpany abolished the positions of four
Cl assified Labourers at the Fairview Di esel Shop. The Brotherhood
contends that the change involved the transfer of the work as
outlined in Article 28.9 to enpl oyees outside of the 5.1 bargaining
unit (Machinists) in violation of Article 28.9 (1 through 8) of
Agreement 5.1, and past practice.

The Brotherhood requests that the work outlined in Article 28.9 of
Agreenent 5.1 and other related work be perforned by Classified
Labourers under the 5.1 bargaining unit. Furthernore, the

Br ot her hood requests that the four positions of Classified Labourer
abol i shed on February 28, 1989 be reinstated and that the Conpany
make whol e any | oss of wages and/or benefits sustained by Messrs.
G W Laybolt, D.F. Boutilier, P.J. Hamilton and F.T. G| foy.

The Conpany denies the grievance on the basis that the work in
guestion continues to be performed by C assified Labourers and that
Agreenment 5.1 does not contain any provisions that provides

enpl oyees represented by the CBRT&GW wi t h excl usi ve work ownership
FOR THE BROTHERHOOD:

(SGD.) T. N STOL
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And on behal f of the Brotherhood:

T. Barron - Representative
G T. Murray - Regional Vice-President, Moncton
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AWARD OF THE ARBI TRATOR

The Arbitrator cannot accept the submi ssion of the Brotherhood to
the effect that article 28.9 of the collective agreenment provides
wor k ownership in respect of duties perforned by the classified

| abourers at the Fairview Diesel Shop. While the article provides a
general description of tasks nornally assigned to bargaining unit
enpl oyees, it does not, on its face, provide for a form of exclusive
wor k ownership. Wth respect to collective agreenent 5.1, the
governi ng principles were expressed in the following terms in CROA
2006:

An extensive line of decisions issuing fromthis Ofice has
confirmed that Collective Agreenent 5.1 does not confer a
proprietary right to bargaining unit work to the Brotherhood. The
awar ds have acknow edged that in sonme circunstances the creation of
a job or assignment which involve essentially performng little nore
than the duties of a position falling entirely within the bargaining
unit could result in a finding that the person perform ng the work
nmust be treated as performng work within the bargaining unit. That,
however, is not tantanount to saying that the Conpany is prohibited
from assigning tasks which are sonetinmes perfornmed by enpl oyees in

t he bargaining unit to non-bargaining unit enployees. As Arbitrator
Weat heril|l observed in CROA 527:

I was not referred to any provision in the collective agreenent (and
there appears to be none) which would require the Conpany to
continue to assign particular work to enpl oyees in the bargaining
unit, or which would prevent it from"contracting out" certain work,
or fromassigning it to enployees in another area, or in another
bargai ning unit, or to enployees not com ng from any bargai ning
unit.

(See al so CROA 117, 118, 246, 322, 381, 693, and 1160)

G ven the above noted jurisprudence, the Brotherhood cannot assert
that the work in question in the instant case bel ongs to bargaining
unit nmenbers, and cannot be assigned to other enployees.

The foregoing conclusion is not, however, the end of the matter. As
t he above passage reflects, when a collective agreement contains
classifications and job descriptions, and an enpl oyer purports to
abolish a job and assigns essentially the sanme duties to a person
outside the bargaining unit, it may be found that in fact there has
been no abolishnment and that a person who perfornms little nore than
the functions falling entirely within the terns of the collective
agreenent nust be viewed and treated as performi ng bargaining unit
work. In at |east one prior award, CROA 2279, this Ofice found in
favour of a claimby the Brotherhood that a person represented by
anot her bargaining agent in fact fell within the Brotherhood's
bargaining unit, to the extent the preponderance of the duties
assigned to that individual fell within the core duties of the
classification found in the Brotherhood' s collective agreenment. In
that case, it was found that an operator or agent |ocated at
Hal | nor, Ontario, in the service of the Ontario Northland Rail way,
performed the functions of a clerk within the Brotherhood's
col l ective agreenent, and nust be treated as falling withinits
bargaining unit. In that award the Arbitrator nade the foll ow ng
observations:



The material before the Arbitrator establishes beyond substantia
doubt that the overwhel mi ng preponderance of the functions perforned
by the agent at Hall nor are those which are regularly and normally
performed by enployees in the bargai ning unit of the Brotherhood.
The Conpany subnmits that the Brotherhood cannot assert work
ownership in the circunstances, because of the m xed practice
whereby operators at renote |ocations, who are nenbers of another
bargai ning unit, have performed the clerical functions over the
years. Wth respect, the Arbitrator is of the view that that
characterization of the events and issues is not appropriate in the
uni que circunmstances of this case.

The awards of this O fice have confirmed that the | anguage of
collective agreenents simlar to that of the Brotherhood in the

i nstant case does not contain a work ownership clause. On that

basis, in cases involving other railways, the Brotherhood has been
unsuccessful in a nunmber of cases which objected to the assignhnment
of work of a type which has, traditionally, been perfornmed by a

vari ety of enployees, including enployees from ot her bargaining
units and non-uni oni zed enpl oyees. By the sane token, the cases have
recogni zed that where it is established that the functions of a
given position are, for all practical purposes, tasks which relate
entirely to classifications under the terns of the Brotherhood's
col l ective agreenent, it nmay be found that the individual performng
such works is, in fact, a nmenber of the bargaining unit covered by
the coll ective agreenent of the Brotherhood (CROA 2006, 2149).

What the material at hand discloses is that at present, with
extrenely mnor exceptions not material to the outcone, the Agent at
Hal | nor performs duties which are entirely within the anmbit of the
job classifications contained in the collective agreement of the

Br ot her hood. These include such functions as keepi ng records of

cars, assessing denurrage, preparing accounts, checking | oads,
preparing train docunments and bills of l|ading, tracing cars and
advising as to car repair work required, to nane a few. The only
functions perforned which do not conformto bargai ning unit
functions of the Brotherhood involve the collection of revenue
cheques, nmmki ng bank deposits and the preparati on of cash sheets. As
not ed above, the Agent at Hallnor performs no functions
traditionally associated with those of an Operator

[ enphasi s added]



VWhat does the evidence in the case at hand di scl ose? Upon a review
of the material filed and the subm ssions made at the hearing, the
Arbitrator is satisfied that upwards of 60% of the work performed by
machi nists at the Fairview Diesel Shop is work which was previously
assigned to classified |abourers in conformty with article 28.9 of
the coll ective agreenent. The tasks involved include manni ng rail way
fuel punps, fueling | oconotive equi pnment, checking fuel oil, filling
sand boxes and water tanks, m xing conpound and supplying it to

di esel units, cleaning | oconotives and stocking themw th supplies,
seeing to their secure storage, as well as transcribing any rel ated
i nspection records and docunents. In the work of machinists at the
Fairvi ew Di esel Shop, those tasks which can be said to be
traditionally perforned by machinists, such as trip inspections and
brake servicing, amount to little nore than two hours of an eight
hour working day. In the result, in the case at hand the Arbitrator
is conpelled to conclude that, although the nmachinists continue to
performa relatively small proportion of their jobs in machinists'
functions, the preponderance of the work assigned to theminvol ves
the core functions of the job classification of classified |Iabourers
falling under the Brotherhood s agreenent. On bal ance, the
Arbitrator is satisfied that this is a case where, in the words of
CROA 2006, the Conpany has created a job or assignnent, "... which

i nvol ves essentially performng |little nore than the duties of a
position falling within the bargaining unit."

What renedy is appropriate in the case at hand? It appears to the
Arbitrator that the Conpany has not in fact abolished four
classified | abourers' positions at the Fairview Di esel Shop, as it
purported to do. It is not clear on the nmaterial before me, however,
how many "jobs of work" for fully enmployed classified | abourers in
fact remain, given the undisputed representations that a certain
amount of work was in fact renmoved fromthat location to a VIA Rai
facility. In the circunstances the Arbitrator need not yet deterni ne
whet her the work of four full positions remains effectively
unabol i shed. It renmains the prerogative of the Conpany to organize
its work force in the nost efficient way possible, subject of course
to the provisions of the collective agreenment. For the purposes of
the instant award | deemit sufficient to find and declare that,

i nsofar as the present division of |abour is concerned, the Conpany
has not, as a matter of |aw, abolished the four classified

| abourers' positions at the Fairview Diesel Shop. The machi ni sts who
have been assigned to that work for the preponderance of their
working tinme nmust be treated as enployees falling within the
bar gai ni ng unit.



The violation of the collective agreenent may have occasi oned
econonmic loss to the four grievors, in respect of which they are
entitled to conpensati on. However, the manner in which the work may
be organized in light of this award is sonething which should, |
think, be remtted to the parties for discussion and, hopefully,
resol uti on upon agreenent, having regard to the ampunt of work which
continues to be available at the |ocation.
Based on the facts before ne, however, | find and declare that the
Brotherhood is entitled to the paynent of union dues with interest,
for the period of tinme during which nmenbers of the | AM have
performed or continue to performthe duties of |abourers. The
Arbitrator further directs that conpensation be paid to the forner
enpl oyees di spl aced by the abolishnent of the positions, to the
extent that they may have | ost wages and benefits, and that such
conpensation include the paynent of interest on any wages lost. Wth
respect to all issues the Arbitrator retains jurisdiction in the
event of any dispute between the parties having regard to the
interpretation or inplenentation of this award.
Oct ober 15, 1993(sgd.) M CHEL G PICHER

ARBI TRATOR



